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ABSTRACT:

After years of silence about UNDRIP, in 2024, the Supreme Court addressed the status of UNDRIP in two 
decisions, Reference re An Act respecting First Nations, Inuit and Metis children, youth and families ("C92 
Reference"), and Dickson v. Vuntut Gwitchin First Nation ("Dickson"). In the C92 Reference, the unanimous 
Court held that UNDRIP has been incorporated into the country's domestic positive law by the federal United 
Nations Declaration on the Rights of Indigenous Peoples Act ("UNDRIPA"). Similarly, in Dickson, the majority 
relied on UNDRIP as an interpretive tool for the Charter and held that UNDRIPA brought UNDRIP into Canadian 
law. The authors examine the potential implications of these recent watershed Supreme Court decisions for 
Indigenous rights, in areas of federal jurisdiction, provincial and territorial jurisdiction, and administrative 
decision-making. The language in these decisions suggests that UNDRIP has been brought into Canadian law, 
and likewise the law of the provinces and territories that have passed UNDRIP implementation legislation - B.C. 
and the N.W.T. - and should attract the presumption of conformity. The question of UNDRIP's status in provinces 
and territories without UNDRIP implementation legislation remains unanswered, but section 2(d) labour cases 
offer an example of how courts can interpret constitutional provisions - such as section 35 - in light of 
international law instruments, to strike down provincial or territorial legislation that is inconsistent with those 
constitutional protections, even without legislative implementation of those instruments. Finally, the Supreme 
Court's decisions in Baker and Vavilov suggest that international law instruments like UNDRIP can operate as 
mandatory relevant considerations or even constraints in administrative decision-making.

 I. INTRODUCTION

1   After 17 years of silence on the subject, in 2024 the Supreme Court of Canada addressed 
the most important expression of Indigenous rights in international law: the United Nations 
Declaration on the Rights of Indigenous Peoples ("UNDRIP").1 The Court grappled with UNDRIP 
in two decisions. First, in the Reference re An Act respecting First Nations, Inuit and Métis 
children, youth and families.2 Second, in Dickson v. Vuntut Gwitchin First Nation.3

2   This is the first time the Supreme Court has addressed UNDRIP in an Indigenous rights 
decision since it was formally adopted by the United Nations General Assembly in 2007. But the 
decisions seem to go farther than mere recognition of UNDRIP. In the C92 Reference, the 
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unanimous Court held that UNDRIP has been "incorporated into the country's domestic positive 
law" by the federal United Nations Declaration on the Rights of Indigenous Peoples Act ( 
"UNDA").4 Similarly, in Dickson, the majority relied on UNDRIP as an interpretive tool for the 
Canadian Charter of Rights and Freedoms, holding that the UNDA "brought [UNDRIP] into 
Canadian law".5

3   The Supreme Court's recognition and application of UNDRIP is an important development for 
Indigenous peoples seeking recognition of their rights. Yet the ways the Court interpreted and 
applied UNDRIP in these decisions leave a number of questions unanswered. What exactly 
does UNDRIP's incorporation into Canada's "domestic positive law" mean? Do all UNDRIP 
Articles now operate directly like a statute? Or are they primarily tools for statutory and 
constitutional interpretation? How do they interact with the common law? How does this impact 
provinces and territories that have not passed UNDRIP implementation legislation?

4   To answer all of these questions would be well beyond the scope of this paper or the 
expertise of the authors. We will, however, explore their broad outlines and suggest possible 
pathways for future research and litigation. Before embarking on that analysis, we describe 
some of the basic principles guiding the interaction of international and domestic law in Part I. 
We then turn to an analysis of the four main issues we see arising from the Supreme Court's 
recognition of UNDRIP: (1) The application of UNDRIP in federal law; (2) The application of 
UNDRIP in jurisdictions with UNDRIP implementation legislation; (3) The application of UNDRIP 
in jurisdictions without implementation legislation; and (4) the potential role of UNDRIP in 
administrative decisions.

II. THE APPLICATION OF INTERNATIONAL LAW DOMESTICALLY

5   There are two models of reception of international law into domestic law: "monist" and 
"dualist". The "monist" or "adoptionist" model treats international legal obligations as 
automatically forming part of domestic law without any legislative action. Canadian courts take 
this approach to customary international law. Under the "dualist" model, international law and 
international rules must be implemented through a domestic law-making process before they 
can have formal, domestic legal effect. Usually this happens through legislation. Canadian 
courts typically take the dualist approach to treaties. Under the dualist approach, treaty practice 
has two stages: treaty-making by the executive and treaty implementation by the legislature.6

6   Below, we discuss these varied interpretive approaches to international law in Canadian law, 
before turning to the status of UNDRIP: (a) adoption into the common law under the monist 
approach; (b) ratification and implementation under the dualist approach; (c) attraction of the 
presumption of conformity; (d) attraction of interpretative weight; and (e) as a constraint or 
consideration in administrative law.

 1. Adoption into the Common Law Under the Monist Approach

7   Under the monist approach, customary international law automatically becomes part of the 
common law of Canada through the doctrine of adoption, without the need for legislative action, 
as the Supreme Court recognized in Nevsun Resources Ltd. v. Araya.7 Legislatures are free to 
override those norms, but no legislative action is required to give them effect. By virtue of the 



"Breathing New Life": The C92 Reference and the Status of UNDRIP In Canadian Law

doctrine of adoption, customary international law automatically becomes the law of Canada, and 
must be treated with the same respect as any other law.8

8   The Supreme Court has justified the automatic incorporation of customary international law 
into the common law on the basis that international custom, as the law of nations, is also the law 
of Canada, absent express legislation to the contrary.9 Customary international law is one of the 
most authoritative sources of international law because -- with very few and narrow exceptions -- 
it is universally binding. It arises from the sustained conduct of states which they themselves 
believe to be legally required.10 There are two requirements for a norm to constitute customary 
international law: (1) general state practice, and (2) opinio juris. For the first requirement, the 
practice must be sufficiently general, widespread, representative and consistent, but need not 
be universal. For the second requirement, opinio juris, the practice must be undertaken with a 
sense of legal right or obligation.11 Nonetheless, there are limits to the role of customary 
international law in Canadian law. Proving that a right is a customary international law norm 
requires more than equivocal state practice; the Court will only follow the bulk of the authority. 
Even where a customary international law norm is proven, it can be ousted by a complete 
legislative code, and breach of it does not necessarily give rise to a domestic civil remedy.12 In 
Kazemi Estate v. Islamic Republic of Iran, a majority of the Supreme Court found that the 
customary international law prohibition against torture did not trump state immunity, and did not 
allow for a civil remedy against foreign countries.13 More recently, the majority of the Court in 
Nevsun recognized that breach of the same customary international law norm prohibiting torture 
could give rise to a civil cause of action, but that was a case against private parties, not 
governments.14 It remains to be seen how a novel cause of action based on customary 
international law would intersect with the doctrine of Crown immunity.

 2. Ratification and Implementation Under the Dualist Approach

9   Under the dualist model, international instruments like treaties must be ratified by the 
executive, and implemented through a domestic law-making process by the legislative branch, 
before they obtain formal, domestic legal effect. The dualist approach seeks to reconcile the 
executive's role in entering into international obligations, with the separation of powers between 
the different branches of government. While the federal executive branch has the exclusive 
power to ratify treaties, it cannot infringe on the legislature's role in making law. The dualist 
approach reconciles the separation of powers by recognizing that the legislature is responsible 
for transforming the relevant international rule into a rule of domestic law.15

10   Nonetheless, international treaties that Canada's executive has ratified attract the 
presumption of conformity, whether or not they have been legislatively implemented.16 As we 
discuss below, the presumption of conformity offers its own legislative counterbalance to the 
executive's power in entering into international obligations.

11   Beyond the separation of powers issue, the dualist approach poses challenges for the 
division of powers between the federal and provincial governments. The federal executive has 
the sole constitutional authority to ratify treaty obligations on behalf of Canada. The jurisdiction 
to implement treaties will sometimes rest with the federal Parliament, sometimes with provincial 
and territorial legislatures, and sometimes both, depending on the subject matter in the treaty.17 
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Where Parliament implements internationally ratified treaties, this raises questions for the 
division of powers: to what extent can the federal government, even when it incorporates 
international law into domestic law through legislation, bind provincial governments in areas of 
provincial or shared jurisdiction? We explore this question in Part V.

 3. The Presumption of Conformity

12   Both customary international law and international treaties attract the presumption of 
conformity.18 The presumption of conformity requires that domestic law be interpreted 
consistently with international law. In Hape, the Supreme Court majority explained, "The 
presumption of conformity is based on the rule of judicial policy that, as a matter of law, courts 
will strive to avoid constructions of domestic law pursuant to which the state would be in 
violation of its international obligations, unless the wording of the statute clearly compels that 
result." The presumption has two aspects. First, the legislature is presumed to act in compliance 
with Canada's international obligations, and so courts will avoid constructions that would place 
Canada in breach. Second, the legislature is presumed to comply with the principles of 
customary international and convention law, which form part of the context in which statutes are 
enacted, and courts will prefer a construction that reflects them.19 As a result, the presumption 
attracts to both implemented and unimplemented treaties.20

13   There are limits to how far the presumption of conformity will go. It can be rebutted by 
express legislative intent to default on an international obligation.21 As a result, the presumption 
preserves respect for the separation of powers and Parliamentary sovereignty, as courts must 
adhere to legislative intent in a statute even where it may conflict with Canada's international 
obligations.22

14   The presumption of conformity applies both to legislation and to the Charter. 23 The 
Supreme Court has frequently applied the presumption to interpret Charter provisions, including 
section 6(1),24 section 7,25 and section 3226 of the Charter. In Divito v. Canada, the Supreme 
Court confirmed, "the Charter should be presumed to provide at least as great a level of 
protection as is found in the international human rights documents that Canada has ratified".27

15   As yet, the Supreme Court has not employed the presumption of conformity to interpret 
section 35 of the Constitution and its protection of Indigenous rights. Given the Court's 
application of the presumption of conformity to the Charter, there is no principled reason why the 
presumption could not apply to this "sister provisio[n]".28 The Supreme Court recognized in 
Suresh v. Canada, that "in seeking the meaning of the Canadian Constitution, the courts may be 
informed by international law".29 As we explore in Part V, the interpretation of section 35 in light 
of UNDRIP would be analogous to the Supreme Court's interpretation of other constitutional 
protections -- like section 2(d) of the Charter-- in light of international legal obligations.

 4. Interpretive Weight

16   International instruments that are not ratified treaties, and that do not constitute customary 
international law, can nonetheless carry interpretive weight when interpreting the Charter. In 
Quebec v. 9147-0732 Quebec inc., the majority of the Supreme Court set out a methodology for 
using different international law instruments to interpret the Charter. The majority held that non-
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binding international instruments (which Canada is not a party to) carry less interpretive weight 
than binding instruments (which Canada is a party to), and do not attract the presumption of 
conformity.30

17   However, the majority carved out an exception for non-binding instruments that pre-date the 
Charter, which should be accorded more interpretive weight than other non-binding instruments. 
The majority held that whether or not Canada was a party to such instruments is less important, 
because they clearly formed part of the historical context of Charter development, and illuminate 
the Charter's framing. The majority held that the Universal Declaration of Human Rights is a 
prime example. Like UNDRIP, it is a Declaration adopted by Resolution of the UN General 
Assembly, which Canada voted to adopt. It inspired ratified treaties like the International 
Covenant on Civil and Political Rights and the International Covenant on Economic, Social and 
Cultural Rights,31 and is an example of an international instrument that is highly relevant even 
though it could not be ratified like a treaty.32

18   The majority's holding in 9147 Quebec is underpinned by a concern with preserving 
Canadian sovereignty.33 It is animated by the necessity of "preserving the integrity of the 
Canadian constitutional structure, and Canadian sovereignty" and retaining a dualist system of 
application of international law and a constitutional and parliamentary democracy.34

19   Yet the bright line between instruments that pre and post-date the Charter is less useful 
when interpreting post-Charter instruments that uphold rights enshrined in pre-Charter 
conventions. The Supreme Court, in an earlier decision, recognized that the adoption date of an 
international Declaration is less relevant to its interpretive weight when it contains rights 
enshrined in older conventions. In Health Services and Support, the majority of the Court 
recognized that the fact that the international Declaration on Fundamental Principles and Rights 
at Work ("Declaration on Rights at Work") post-dated the Charter"does not detract from its 
usefulness" in interpreting the Charter, because the Declaration was made based on 
interpretations of international conventions that pre-dated the Charter and were within the 
contemplation of Charter framers. The majority held that this is consistent with the fact that the 
Charter, as a living document, grows with society and speaks to Canadians' current situations 
and needs.35 On that basis, the majority held, "Canada's current international law commitments 
and the current state of international thought on human rights provide a persuasive source for 
interpreting the scope of the Charter".36 This suggests that Declarations and other international 
instruments that post-date the Charter, but enshrine rights expressed in treaties that pre-date 
the Charter, warrant interpretive weight, particularly given the living tree approach to 
constitutional interpretation. We discuss these parallels further in Part V.

 5. Constraint or Consideration in Administrative Law

20   There is also the possibility of international law influencing administrative decision-making. 
In other common law jurisdictions, it is common that international legal obligations are 
considered mandatory relevant considerations in administrative decision-making. This principle 
was recognized by the Supreme Court of Canada in Baker and more recently in Canada 
(Minister of Citizenship and Immigration) v. Vavilov, as we discuss in Part VI.37 It has not, 
however, been treated uniformly by lower courts -- particularly in areas of provincial jurisdiction. 
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That said, if these decisions require administrative decision-makers to treat international legal 
obligations as mandatory relevant considerations and constraints, this would have a significant 
impact on Indigenous rights, given that administrative decision-makers routinely make decisions 
affecting the lands and rights of Indigenous peoples.

 6. What About UNDRIP?

21   UNDRIP is not a treaty, and cannot be ratified by states. It is a Declaration that was 
adopted by UN General Assembly Resolution.38 In some early decisions, this was taken by 
lower courts to signal that it was aspirational and non-binding and did not attract the 
presumption of conformity.39

22   Nonetheless, UN Declarations are formal, solemn instruments, relating to matters of major 
importance, and states are expected to comply with them.40 As a resolution adopted by the 
General Assembly with the approval of an overwhelming majority of member states, UNDRIP 
represents a commitment by the United Nations and its member states to its provisions.41

23   Canada originally voted against the adoption of UNDRIP when it was before the UN 
General Assembly -- one of only four nations to do so. In 2010, Canada modified its earlier 
position and supported UNDRIP with qualifications, specifying that UNDRIP was an 
"aspirational", "non-legally binding" document that did not change Canada's laws. Then in 2016, 
Canada reversed its position and endorsed UNDRIP without qualification. Carolyn Bennett, then 
Minister of Indigenous and Northern Affairs, affirmed that "[b]y adopting and implementing the 
Declaration, we are excited that we are breathing life into section 35 and recognizing it now as a 
full box of rights for Indigenous peoples in Canada".42

24   UNDRIP did not create new rights for Indigenous peoples. Rather, it elaborated upon 
already existing, fundamental human rights that have universal application, and applied these 
fundamental rights to the specific culture, historic, social and economic circumstances of 
Indigenous peoples.43 UNDRIP's Articles constitute "minimum standards" for the survival, dignity 
and well-being of Indigenous peoples.44 UNDRIP enshrines numerous rights of Indigenous 
peoples, including the right to self-determination, the right to lands, property and resources, the 
right to consultation in order to obtain free, prior and informed consent, and the right to effective 
remedies.45

25   In 2019, British Columbia became the first Canadian jurisdiction to pass UNDRIP 
implementation legislation.46 In 2021, the federal Parliament followed suit,47 followed by the 
Northwest Territories in 2023.48

III. THE APPLICATION OF UNDRIP IN FEDERAL LAW

26   After years of silence on UNDRIP, in the C92 Reference the unanimous Supreme Court 
held that it had been "incorporated into the country's domestic positive law" by virtue of UNDA:

While the Declaration is not binding as a treaty in Canada, it nonetheless provides that, 
for the purposes of its implementation, states have an obligation to take, "in consultation 
and cooperation with indigenous peoples . . . the appropriate measures, including 
legislative measures, to achieve the ends" of the Declaration (art. 38). Recognized by 
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Parliament as "a universal international human rights instrument with application in 
Canadian law", the Declaration has been incorporated into the country's positive law by 
the United Nations Declaration on the Rights of Indigenous Peoples Act, S.C. 2021, c. 14 
("UNDRIP Act"), s. 4(a). 

[. . .]

 

In 2021, Parliament enacted the UNDRIP Act, s. 4(a) of which affirms the Declaration "as 
a universal international human rights instrument with application in Canadian law". It is 
therefore through this Act of Parliament that the Declaration is incorporated into the 
country's domestic positive law.49 

27   The Court's statements on UNDRIP are obiter dicta, given that arguments about the status 
of UNDRIP and the federal UNDA were not directly before the Court. The statements are not 
supported by extensive analysis.50 Nonetheless, they were made by the unanimous Court, after 
years of silence on UNDRIP, and reflect a development in the Court's thinking.

28   The C92 Reference was followed soon after by the Supreme Court's decision in Dickson, 
where six of the seven justices commented on UNDRIP's status. The majority noted that 
UNDRIP obtained federal executive support in 2016, that the federal UNDA affirmed it as "a 
universal international human rights instrument with application with application in Canadian 
law". The majority then referred to UNDRIP as having been "brought into Canadian law by the 
UNDRIP Act". Finally, the majority interpreted the purpose of section 25 of the Charter in light of 
UNDRIP, noting that its interpretation of the purpose of section 25 was "consonant with the 
United Nations Declaration on the Rights of Indigenous Peoples, as brought into Canadian law 
by the UNDRIP Act", in particular UNDRIP Article 34.51 The dissenting judgment of Martin and 
O'Bonsawin JJ. held that "UNDRIP is binding on Canada and therefore triggers the presumption 
of conformity".52

29   When read together, the Supreme Court's statements in the C92 Reference and Dickson 
reflect judicial recognition that UNDA constitutes federal legislative implementation of UNDRIP -- 
an instrument that has already obtained federal executive support53 -- which has thereby been 
brought into Canadian law.54 The Dickson majority decision also reflects judicial recognition that 
Charter provisions should be interpreted in light of UNDRIP rights.55

 1. UNDRIP Has Satisfied the Dualist Model

30   The dualist approach is not necessarily limited to treaties. It is one approach to receiving 
international law into domestic law, that Canadian courts typically apply to treaties. Although not 
a treaty (and therefore "not binding as a treaty"56), UNDRIP has now met the two stages of the 
dualist approach, by obtaining federal executive and legislative support, as Naomi Metallic has 
written.57 The federal executive demonstrated its commitment to UNDRIP at the international 
level by endorsing UNDRIP without qualification in 2016, reversing its earlier positions on 
UNDRIP.58 Parliament's enactment of UNDA in 2021 reflects federal legislative support for an 
international instrument already adopted without qualification by the federal executive.
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31   On this basis, in addition to UNDRIP's significance as a UN Declaration, UNDRIP warrants 
significant interpretive weight. At minimum, it should attract the presumption of conformity.59

32   This is the interpretation recently adopted by the Quebec Superior Court in R. c. Montour.60 
The Court recognized the significance of the events leading up to Canada's adoption of UNDRIP 
without qualification in 2016. The Court held that Canada's initial reluctance to vote in favour of 
UNDRIP, followed by Canada's adoption of UNDRIP with qualifications, before endorsing it 
without qualification in 2016, "proves that Canada was well aware of the potential legal 
consequences of such a step and it runs contrary to an interpretation that would strip this 
instrument of any legal consequences". Canada's adoption of UNDRIP without qualification 
demonstrated the executive's desire to go further in Canada's commitment, elevating UNDRIP 
beyond the "aspirational", "non-legally binding" document Canada previously held it to be. This 
was affirmed by the Minister of Indigenous and Northern Affairs' recognition that UNDRIP was 
"now . . . a full box of rights for Indigenous people". The Court held that Parliament's enactment 
of UNDA likewise "proves a willingness to abide by the UNDRIP". As a result, the Court 
concluded that "UNDRIP, despite being a declaration of the General Assembly, should be given 
the same weight as a binding international instrument in the constitutional interpretation of s. 
35(1)".61 The Federal Court also recently reached the same conclusion in Kebaowek First 
Nation v. Canadian Nuclear Laboratories, concluding that UNDRIP triggers the presumption of 
conformity, and s. 35 should be interpreted consistently with UNDRIP.62

33   The Supreme Court's statements in the C92 Reference and Dickson can be read 
consistently with an interpretation that UNDRIP has met the requirements of the dualist model. 
In the C92 Reference, the Court held that UNDA, section 4(a), is a recognition by Parliament 
that UNDRIP "is a universal international human rights instrument with application in Canadian 
law", and as a result, UNDA incorporated UNDRIP into "the country's domestic positive law".63 
In other words, Parliament, by enacting UNDA, recognized UNDRIP as an international 
instrument with application in Canadian law, and it was thus incorporated into Canadian law.

 2. UNDRIP Should Attract Interpretive Weight

34   In Dickson, the majority affirmed UNDRIP's interpretive weight.64 Assigning more 
interpretive weight to UNDRIP, and interpreting Canadian law consistently with UNDRIP, is also 
consistent with the Supreme Court's methodology for interpreting international instruments set 
out in 9147 Quebec. Although UNDRIP is not a ratified treaty, and is a more recent Declaration 
that post-dates the Charter and many statutes, this does not detract from its interpretive 
usefulness. This is because many of the rights enshrined in UNDRIP are contained in 
international covenants Canada ratified pre- Charter, such as the ICCPR and ICESCR (both 
ratified in 1976), and norms of customary international law, as we discuss in Part V. These rights 
have informed the Charter and legislation, and been adopted into the common law. These rights 
now enshrined in UNDRIP, but which were codified as early as the 1970s, should be given 
significant weight in the interpretive exercise, in line with the Supreme Court's reasoning in 
Health Services and Support.65
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35   Further, giving less interpretive weight to UNDRIP just because it post-dates the Charter 
would cut again the grain of the living tree approach to Charter interpretation.66

36   Finally, assigning more interpretive weight to UNDRIP respects rather than undermines the 
separation of powers, which is the animating concern in 9147 Quebec. 67 As Naomi Metallic 
notes, it is difficult to see how it would be contrary to Parliamentary sovereignty to interpret 
Canadian law consistently with a declaration that the federal executive endorsed without 
qualification, that Parliament affirmed in UNDA, and which is based on rights that Canada has 
ratified in other covenants and on customary international law that Canada is bound to.68

 3. UNDRIP Should Be Treated as Binding on the Federal Crown

37   The Supreme Court has not explicitly stated whether UNDA's implementation of UNDRIP is 
binding on the federal Crown. UNDA does not contain an express statement that it binds the 
Crown, and federal statutes are not binding on the federal Crown unless expressly stated.69

38   Nonetheless, it is difficult to see how UNDRIP's incorporation into Canadian law could 
impact all domestic legal persons except the federal Crown. This would be a bizarre result.70

39   If UNDRIP is taken to have met the dualist approach, and to thus attract the presumption of 
conformity, a finding that the federal Crown is bound to act in accordance with UNDRIP is 
consistent with the function of interpretive presumptions like this, which is to protect against 
interference by the state with the subject's liberty and property.71 Such an interpretation also 
accords with the fact that under the dualist model, the focus of judicial interpretation is generally 
on the implemented international instrument, rather than the implementation legislation. The 
Supreme Court has held that it is appropriate for courts to focus on the underlying international 
instrument, not the implementing legislation, when applying the presumption of conformity.72 
This is also consistent with the fact that the presumption of conformity can attract to 
unimplemented treaties,73 indicating that implementation legislation is less relevant to the 
interpretive exercise. If the proper focus of judicial interpretation is the underlying instrument 
(UNDRIP), not the implementing legislation (UNDA), then it is less relevant that UNDA is not 
expressly binding on the federal Crown. The focus of judicial interpretation should be on 
UNDRIP itself, which enshrines an obligation on states to abide by UNDRIP.74

40   Although brief, the Supreme Court's recent statements in the C92 Reference and Dickson 
reflect judicial recognition that UNDA constitutes federal legislative support for UNDRIP, which 
has already obtained federal executive support, and has

41   brought UNDRIP into Canadian law.75 In addition to UNDRIP's significance as a United 
Nations Declaration, it has now met the two stages of the dualist model for receiving 
international instruments into Canadian law: it has attained federal executive and legislative 
support. At minimum, UNDRIP should trigger the presumption of conformity. It would be a 
anomalous result, running counter to the purpose and content of the presumption, if all parties 
except the federal Crown were bound to act consistently with UNDRIP.
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IV. THE APPLICATION OF UNDRIP IN OTHER JURISDICTIONS WITH UNDRIP 
LEGISLATION

 1. BC and the NWT's UNDRIP Implementation Legislation Incorporate UNDRIP

42   Besides the federal Parliament, two other legislatures have passed statutes implementing 
UNDRIP: British Columbia and the North West Territories.76 Given the similarities between the 
three UNDRIP implementation statutes, the Supreme Court's reasoning in the C92 Reference 
suggests that BC and the NWT's UNDRIP implementation legislation likewise incorporates 
UNDRIP into the domestic positive law of that province and territory, and are binding in those 
jurisdictions.

43   In the C92 Reference, the Court relied on UNDA, section 4(a) to find that UNDRIP has been 
incorporated "into the country's domestic positive law".77 The language in BC and the NWT's 
implementation legislation is almost identical to UNDA, section 4(a). UNDA, section 4(a) states 
that one purpose of UNDA is to "affirm the Declaration as a universal international human rights 
instrument with application in Canadian law".78 BC's DRIPA, section 2, states that one purpose 
of DRIPA is "to affirm the application of the Declaration to the laws of British Columbia".79 The 
NWT's UNDRIPIA, section 5, states that one purpose of UNDRIPIA is "to affirm the Declaration 
as a universal human rights instrument with application to the Indigenous peoples of the 
Northwest Territories and the laws of the Northwest Territories".80 Given these similarities, the 
Supreme Court's conclusions in the C92 Reference must likewise apply in BC and the NWT, 
and BC's DRIPA and the NWT's UNDRIPIA likewise incorporate UNDRIP into the domestic 
positive law of that province and territory.

44   Further, both BC and the NWT's Acts are expressly binding on the respective Crowns. 
Under BC's Interpretation Act, statutes are binding on BC unless they specify otherwise,81 and 
DRIPA does not specify otherwise. BC's Interpretation Act also expressly mandates that every 
statute and regulation must be construed consistently with UNDRIP.82 The NWT UNDRIPIA 
expressly states that it is binding on the Crown,83 as required under the NWT Interpretation 
Act.84

 2. Lower Court Decisions Support the Conclusion That UNDRIP has Been 
Incorporated into Provincial Law

45   There has been very limited judicial treatment of BC and the NWT's UNDRIP 
implementation legislation. At the time of writing, only three British Columbia Supreme Court 
decisions substantively address the legislation and its implications for the status of UNDRIP, 
and no NWT decisions do so.85 The most recent of these British Columbia Supreme Court 
cases, J.N.C. v. A.G.H., found that UNDRIP has been incorporated into Canadian law, and that 
courts can consider cases through an UNDRIP lens.86

46   In the first British Columbia Supreme Court case substantively addressing BC's DRIPA, 
Gitxaala v. British Columbia (currently under appeal),87 Ross J. held that while BC's 
Interpretation Act, section 8.1, created an overlay to the statutory interpretive process, requiring 
him to interpret legislation in a way that upholds UNDRIP rights, BC's DRIPA, section 2(a) did 
not implement UNDRIP into the domestic law of BC. Justice Ross held that DRIPA, section 2(a) 
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was not intended to be a rights-creating, substantive provision, and only contemplates a process 
by which BC will carry out an action plan to address UNDRIP's objectives.88 However, Ross J. 
did not have the benefit of the C92 Reference when deciding Gitxaala. The finding that DRIPA's 
section 2(a) -- which is almost identical to UNDA's section 4(a) -- was not a rights-creating 
provision has arguably been overtaken by the Supreme Court's conclusion that UNDA's section 
4(a) incorporated UNDRIP into Canada's domestic positive law. There is no obvious reason why 
DRIPA's section 2(a) would not have the same effect in BC.

47   In Kits Point Residents Association v. Vancouver (City), released shortly after Gitxaala, the 
British Columbia Supreme Court adopted Ross J.'s conclusion that the Interpretation Act, 
section 8.1, is an "umbrella that covers the entirety of the [statutory interpretation] process" and 
held that, as a result, the Vancouver Charter must be construed consistently with UNDRIP.89

48   Most recently, in J.N.C., the British Columbia Supreme Court held that UNDRIP is 
incorporated into Canada's domestic positive law, which "provide[s] an opening for courts to 
incrementally start considering the principles and rights set out in UNDRIP", when appropriately 
raised. The petitioner had argued that UNDRIP is incorporated into Canada's domestic law, and 
as a result, the Court should adjust the common law test for habitual residence, to prioritize 
Indigeneity, for consistency with the Hague Convention and UNDRIP. The Court agreed that 
UNDRIP is incorporated into Canadian law. The Court declined to reformulate the test, finding 
that prioritizing Indigeneity was inconsistent with the approach other courts have taken to 
applying the Hague Convention, and that the common law test already provided space to 
consider the child's Indigeneity. However, the Court did not suggest that courts had no role to 
play in interpreting statutes and the common law in light of UNDRIP. Although the Court 
recognized the critical role of governments under UNDA and DRIPA in aligning statutes with 
UNDRIP, the Court held that "[c]ourts do not need to wait for that work to be completed to begin 
interpreting UNDRIP and considering the cases before them through an UNDRIP lens".90

49   The decisions in J.N.C. and Kits Point support the conclusion that, by virtue of DRIPA and 
the Interpretation Act, UNDRIP has been incorporated into BC law, and courts should interpret 
legislation and the common law consistently with UNDRIP. The ongoing Gitxaala appeal may 
provide an opportunity for the British Columbia Court of Appeal to further clarify the status of 
UNDRIP in BC law.

V. THE APPLICATION OF UNDRIP IN JURISDICTIONS WITHOUT IMPLEMENTING 
LEGISLATION

50   Despite the fact that UNDRIP has been "incorporated into the country's domestic positive 
law" by UNDA,91 there is an outstanding question about what effect this has in provinces and 
territories that have not passed UNDRIP legislation. This is particularly important because 
decisions about lands and resources are generally controlled at a provincial and territorial 
level,92 as are most social services.93 The Supreme Court has confirmed that provinces have 
jurisdiction over resource and land use decisions in Indigenous traditional territory, regardless of 
whether those decisions impact Aboriginal rights or title, and despite the federal government's 
exclusive jurisdiction over "Indians, and Lands reserved for the Indians".94 It would be 
problematic if the widest and deepest expression of Indigenous rights at international law had no 
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effect at the provincial or territorial level, where most key decisions affecting those rights are 
being made.95

51   Application of international law at the provincial level has traditionally raised constitutional 
tensions. In addition to the separation of powers tension in international treaty-making described 
in Part II, there is a division of powers tension in applying those international obligations to 
provinces. How can the federal government purport to bind the provinces in their areas of 
exclusive jurisdiction? Most of the work done by the courts in applying international law has 
been in areas of federal jurisdiction, notably criminal and immigration law. Much less work has 
been done interpreting provincial legislation in light of international commitments.96 Some 
provincial courts show little patience for such arguments.97 Nonetheless, as scholars have 
noted, "the presumption of conformity applies to all Canadian statutes, whether federal, 
provincial, or territorial".98

52   There is one key area of provincial jurisdiction where international law has played a 
considerable role: labour rights. Since the 2000s, the Supreme Court has interpreted and 
enriched the Charter section 2(d) right to freedom of association, based on international law 
principles, to include the right to collectively bargain and to strike. This led the Court to declare 
numerous provincial statutes that restricted bargaining rights and the right to strike as 
unconstitutional.

53   Things did not start out this way. In the 1930s, to meet its obligations under the Versailles 
Treaty, the federal government enacted statutes regulating conditions of employment.99 
Because these statutes related to property and civil rights, areas squarely under provincial 
heads-of-power, they were referred to the Supreme Court for consideration. Ultimately, the 
Judicial Committee of the Privy Council declared all the statutes ultra vires, on the basis that the 
federal government could not purport to bind the provinces in areas of provincial jurisdiction by 
entering international agreements.100 Decades later, this remained the rule.101 International legal 
obligations were not considered relevant to the validity of provincial legislation.

54   With the advent of the Charter, unions challenged provincial legislation as violating the 
Charter section 2(d) right to freedom of association, and sought to interpret section 2(d) in light 
of international law. This led to a trilogy of Supreme Court cases now referred to as the Labour 
Trilogy.102 In the first of these, Reference Re Public Service Employee Relations Act, the 
majority declined to find that section 2(d) enshrined a right to bargain collectively or to strike. 
However, Dickson C.J.C. delivered a powerful dissent, looking to international law as a "fertile 
source of insight" to interpret section 2(d):103

Canada is a party to a number of international human rights Conventions which contain 
provisions similar or identical to those in the Charter. Canada has thus obliged itself 
internationally to ensure within its borders the protection of certain fundamental rights and 
freedoms which are also contained in the Charter. . . . I believe that the Charter should 
generally be presumed to provide protection at least as great as that afforded by similar 
provisions in international human rights documents which Canada has ratified.104 

55   Chief Justice Dickson looked to the ICCPR, the ICESCR, and the International Labour 
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Organization ("ILO Convention 87") to infer a right to collectively bargain at international law.105 
"As a party to these human rights documents, Canada is cognizant of the importance of freedom 
of association to trade unionism, and has undertaken as a binding international obligation to 
protect to some extent the associational freedoms of workers within Canada."106 It followed that 
the right to freedom of association must be protected by section 2(d). The majority, however, did 
not agree. Nor did the rest of the Court in subsequent cases for several decades.107

56   Nevertheless, Dickson C.J.C.'s dissent in the Alberta Reference laid the foundation for three 
major Supreme Court decisions in the 2000s, all of which looked to the "fertile source" of 
international law to interpret labour rights: Dunmore v. Ontario (Attorney General), Health 
Services and Support, and Saskatchewan Federation of Labour v. Saskatchewan. 108 In these 
three cases, the Court used international law to interpret the Charter in the following ways. First, 
the Court applied the principle that "the Charter should be presumed to provide at least as great 
a level of protection as is found in the international human rights documents that Canada has 
ratified".109 Second, the Court examined relevant provisions in binding conventions that Canada 
has ratified like the ICCPR, ICESCR and ILO Convention 87 that pre-date the Charter.110 Third, 
the Court examined similar provisions in instruments that post-date the Charter, like the 
Declaration on Rights at Work,111 and the Charter of the Organization of American States.112 
Fourth, the Court looked to how international advisory bodies have interpreted and applied those 
provisions.113

57   The Court drew on international law to infer that section 2(d) of the Charter protected a right 
to collectively bargain and a right to strike, even though the plain language of section 2(d) did 
not protect either. Importantly, as discussed in Part III, in Health Services and Support, the 
majority of the Court interpreted the Charter right in light of the Declaration on Rights at Work, 
which post-dated the Charter. The majority held that the fact that the Declaration post-dated the 
Charter"does not detract from its usefulness" in interpreting the Charter, since the Declaration 
was informed by international instruments that were adopted pre- Charter and were within the 
contemplation of the Charter framers. Further, since the Charter is a living document that grows 
with society, Canada's current international law commitments provide a persuasive source for 
interpreting the Charter. 114

58   A similar approach could be applied to reinterpret another area of collective rights: those 
protected under section 35. Just as the Supreme Court interpreted section 2(d) of the Charter in 
light of international conventions and Declarations, to find that provincial legislation violated 
section 2(d), courts could interpret the meaning and effect of section 35 in light of UNDRIP. The 
"minimum standards" enshrined in UNDRIP, particularly the rights to lands and resources,115 
could be read into section 35, which in turn could be used to read down or invalidate provincial 
legislation that unjustifiably interferes with those rights. This would be an exercise in "breathing 
new life" into the existing tests for infringement under section 35,116 which has already begun.117

59   Provinces did not have to statutorily implement the ICCPR, the ICESR or other international 
instruments, to enable the Supreme Court to use them to interpret the Charter and strike down 
provincial legislation. Likewise, provincial and territorial courts can use UNDRIP to interpret 
section 35, regardless of whether those jurisdictions have passed implementation legislation.



"Breathing New Life": The C92 Reference and the Status of UNDRIP In Canadian Law

60   Moreover, the fact that UNDRIP was adopted after the enactment of section 35 does not 
detract from its usefulness. This is because many rights expressed in UNDRIP are rooted in 
binding international conventions that pre-date section 35, including the rights to self-
determination; to lands, property and resources; and to effective remedies.

61   First, the right to self-determination is one of the most fundamental rights of a people at 
international law. While expressed in UNDRIP,118 it is also enshrined in article 1(1) of the ICCPR 
and article 1(1) of the ICESCR.119 Canada has ratified both, and the Supreme Court has 
recognized that the ICCPR is binding on Canada, triggering the presumption of conformity.120

62   Second, Indigenous peoples' right to traditional territories and resources is expressed in 
UNDRIP,121 and in article 27 of the ICCPR, which upholds minorities' rights to enjoy their culture 
and protection of their way of life.122 The UN Human Rights Committee has held that article 27 
of the ICCPR protects Indigenous peoples' rights to engage in economic and social activities, 
including about territory and resource use.123 This right is also upheld in the American 
Declaration of the Rights and Duties of Man and the American Convention on Human Rights.124 
The American Declaration is a source of legal obligation for member states of the Organization 
of American States,125 which Canada is.126

63   Third, the right to effective remedies is expressed in UNDRIP,127 but it is also enshrined in 
article 2(3) of the ICCPR, and the American Declaration and the American Convention.128

64   In this way, UNDRIP is akin to the Declaration on the Rights at Work that the majority of the 
Supreme Court used to interpret section 2(d) in Health Services and Support, despite the fact 
that the Declaration post-dated the Charter, on the basis that it was informed by instruments that 
pre-dated the Charter.129 Likewise, many UNDRIP rights are enshrined in earlier conventions 
that pre-date the Charter and other statutes, and thus courts can use those UNDRIP rights to 
interpret the Charter and statutes. The living tree approach to constitutional interpretation also 
warrants interpreting constitutional provisions in line with current international commitments, like 
those enshrined in UNDRIP. As the Supreme Court has held, the Charter is a living document 
that grows with society, and thus "Canada's current international law commitments . . . provide a 
persuasive source for interpreting the scope of the Charter",130 The same must be true for 
section 35.

65   Further, many of these UNDRIP rights -- to self-determination; to lands, property and 
resources; and to effective remedies -- have also been recognized as having the status of 
customary international law.131 The right to self-determination has been recognized as a 
peremptory norm (jus cogens)132 -- the highest form of customary international law. This means 
it cannot be breached by any state, and can only be

66   modified by another peremptory norm.133 The Supreme Court has held that when an 
international law principle is included in numerous conventions, supported by states' domestic 
practices, and considered a peremptory norm by international authorities, it cannot be deviated 
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from easily.134 The right to lands, property and resources has also been recognized as a 
customary international law norm, as has the right to effective remedies.135

67   These customary international law norms are automatically adopted into the common 
law.136 This could mean that common law tests like the Haida duty to consult test, or the Van der 
Peet Aboriginal rights test, need to be adjusted to better align with customary international 
law.137 For example, there is distance between the Van der Peet Aboriginal rights test and the 
principle of self-determination.138 There is also tension between the duty to consult test and the 
principle of free, prior and informed consent.139 Canadian approaches to compensation have 
also been decidedly out of step with the principle of restitutio in integrum until recently.140

68   Customary international law could even inform new causes of action against the Crown or 
third parties, as in Nevsun.141 The Supreme Court has been willing to reshape Charter remedies 
in light of international law,142 so the same should hold true for Indigenous rights. As the labour 
cases demonstrate, this can happen in areas of provincial and territorial jurisdiction even without 
legislative implementation of UNDRIP.

VI. THE APPLICATION OF UNDRIP IN ADMINISTRATIVE DECISIONS

69   Another area where UNDRIP has a role to play is in administrative decision-making. 
Recently, in Vavilov, the Supreme Court recognized that "international treaties and conventions, 
even where they have not been implemented domestically by statute, can help to inform 
whether a decision was a reasonable exercise of administrative power".143 These international 
obligations operate as relevant considerations, and possibly constraints, on administrative 
decision-making and exercises of discretion. The question is when is a decision-maker required 
to engage with these obligations.

70   The Supreme Court recognized the role of international law in administrative decision-
making as far back as the 1970s,144 but the watershed decision was Baker v. Canada (Minister 
of Citizenship and Immigration).145 In Baker, while recognizing that "treaties and conventions are 
not part of Canadian law unless they have been implemented by statute", the majority held that 
"the values reflected in international human rights law may help inform the contextual approach 
to statutory interpretation and judicial review". The majority held that the Convention on the 
Rights of the Child, the Universal Declaration of Human Rights, and the United Nations 
Declaration of the Rights of the Child were all relevant considerations that should have informed 
the decision-maker's exercise of their discretion in determining a humanitarian and 
compassionate grounds application. These conventions and Declarations were thus relevant 
considerations in determining whether the decision was a reasonable exercise of the decision-
maker's discretion. The majority explained: "The principles of the Convention and other 
international instruments place special importance on protections for children and childhood" 
and "[t]hey help show the values that are central in determining whether this decision was a 
reasonable exercise of the H & C power".146 Thus, the majority held that international law could 
inform the reasonable exercise of discretion.

71   The majority cited a New Zealand Court of Appeal case, Tavita v. Minister of Immigration, 
where the court found that international obligations were necessarily relevant considerations in 
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administrative decision-making. In Tavita, the Court held, "some international obligations are so 
manifestly important that no reasonable Minister could fail to take them into account".147 In order 
to give effect to universal human rights, the judiciary had to be prepared to take administrative 
decision-makers -- and even Ministers -- to task for ignoring such obligations in their decision-
making.148 This principle clearly helped influence the decision in Baker, although our Supreme 
Court did not state it as forcefully.

72   Since Baker, the way the doctrine of relevant considerations has operated in administrative 
law has been mixed. Tribunals consider international law, particularly in the human rights space, 
but also in environmental law and other areas. This is particularly true in federal areas of 
jurisdiction, like immigration and copyright. Yet provincial human rights bodies also regularly 
look to international human rights law to interpret their own Human Rights Codes and inform 
their decisions. Provincial environmental decision-makers also look to international law, 
particularly the precautionary principle, to inform their decisions.

73   How this use of international law works in practice -- what is relevant to statutory 
interpretation, how exactly it is to be weighed, and how much deference is then given on judicial 
review -- varies widely. A good example is the recent Supreme Court decision in Society of 
Composers, Authors and Music Publishers of Canada v. Entertainment Software Association.149 
The Federal Court of Appeal had cautioned against an expansive use of international law to 
"twist or amend the authentic meaning of domestic law to make it accord with international law", 
which was "something forbidden under our constitutional arrangements and fundamental 
orderings" and held that international law should only be employed to resolve ambiguities in the 
statutory text.150 The majority of the Supreme Court, however, took a more expansive approach, 
finding that international legal obligations must be considered as part of the "entire context" 
when interpreting the statutes' text, and there is "no need to find textual ambiguity in a statute 
before considering the treaty". Instead, "[w]here the text permits, legislation should be 
interpreted so as to comply with Canada's treaty obligations, in accordance with the presumption 
of conformity".151

74   What is clear from the cases to date is that international law plays at least two roles in 
administrative decision-making. First, it is part of the decision-maker's statutory interpretation 
exercise, part of the "entire context" for the statute's text. Second, it may supply additional 
relevant considerations for the decision-maker and impose constraints on their decision. There 
is no principled reason why UNDRIP protections should not be employed in both ways when 
making decisions affecting Indigenous peoples. UNDRIP is a statement of minimum 
standards,152 which should in turn act as legal constraints. UNDRIP rights at minimum should 
attract the presumption of conformity and should form part of a decision-maker's interpretive 
exercise.153 Even absent ambiguity, decision-makers should strive for interpretations that 
conform with UNDRIP. Given that administrative decision-makers routinely make decisions 
affecting the lands and rights of Indigenous people, it would also be unreasonable for a 
decision-maker to ignore UNDRIP or treat it superficially, as the highest and widest expression 
of those rights at international law.

VII. CONCLUSION
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75   This paper has explored the Supreme Court's recent watershed decisions in the C92 
Reference and Dickson, and the potential implications of these decisions for Indigenous rights, 
in areas of federal jurisdiction, provincial and territorial jurisdiction, and administrative decision-
making. The language in these decisions suggests that UNDRIP has been brought into 
Canadian law, and likewise the law of the provinces and territories with UNDRIP implementation 
legislation -- BC and the NWT -- and should attract the presumption of conformity. The question 
of UNDRIP's status in provinces and territories without UNDRIP implementation legislation 
remains unanswered, but the labour cases offer an example of how courts can interpret 
constitutional provisions -- such as Charter provisions or section 35 -- in light of international law 
instruments, to strike down provincial or territorial legislation that is inconsistent with those 
constitutional protections, even without legislative implementation of those instruments. Finally, 
the Supreme Court's decisions in Baker and Vavilov suggest that international law instruments 
can operate as mandatory relevant considerations or even constraints in administrative 
decision-making. The authors look forward to these questions receiving greater attention in the 
coming years.
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