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1. CROWN IMMUNITY
Overview

1. Ontario’s position is that the Crown in right of Ontario is immune from suit for claims of
breach of fiduciary duty based on events which took place prior to the coming into force on
September 1, 1963 of the Proceedings Against the Crown Act, 1962-1963, SO 1962-63, c. 109
(“PACA”). It is Ontario’s position that this includes SON’s claim for breach of fiduciary duty in
the Treaty action and claims for breach of fiduciary duty through alienation of the claimed land in
the Title action (if it occurred prior to September 1, 1963).! Ontario asserts immunity insofar as
the claims are grounded in breach of fiduciary duty, on the basis of an assertion that such claims
cannot be pursued through a petition of right? or, in the alternative, cannot be pursued through a

Dyson procedure.’

2. In Slark, Seed, Cloud, Restoule 2, and Barker* (discussed in detail below), Ontario courts
have found contrary to Ontario’s view. Ontario submits, however, that the Ontario case law is

wrong and should not be followed.

3. Canada does not advance the defence of Crown immunity.

4. In reply to Ontario, it is SON’s position that none of their claims are barred by PACA.

SON submits that the case law in Ontario clearly establishes that claims for breach of fiduciary

! Ontario’s Closing Submissions, paras 54, 873.

2 Ontario’s Closing Submissions, paras 886, 943.

3 Ontario’s Closing Submissions, paras 964-979.

* Slark (Litigation Guardian of) v Ontario, [sub nom. Dolmage v Ontario] 2010 ONSC 1726, leave
to appeal refused, 2010 ONSC 6131 (Div. Ct.) [Ontario’s Book of Authorities, Tab 162 and 163];
Seed v Ontario, 2012 ONSC 2681[Ontario’s Book of Authorities, Tab 160]; Cloud et al. v Canada
(Attorney General), (2003) 65 OR (3d) 492 (Div. Ct.) at para 10, rev’d on other grounds (2004)
2004 CanLlII 45444 (ON CA [Ontario’s Book of Authorities, Tab 31 and 32]); Restoule v Canada
(Attorney General), 2020 ONSC 3932 [Ontario’s Book of Authorities, Tab 149]; Barker v Barker,
2020 ONSC 3746 [Ontario’s Book of Authorities, Tab 9].
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duty are not excluded from the petition of right regime. SON submits that to the extent that their
claims for breach of fiduciary obligations in the Treaty action and the Title action relate to facts
existing as of September 1, 1963, they are properly pursued under the fiats granted by Ontario. In

the alternative, SON is entitled to the declarations they seek pursuant to the Dyson procedure.

5. SON further submits that the doctrine of the honour of the Crown is implicated in the
exercise of statutory interpretation of PACA and should otherwise defeat an argument in support

of Crown immunity in this case.

History and Evolution of Crown Immunity

6. PACA eliminated some of the procedural and substantive immunities of the Ontario Crown
as part of the general legislative intent to expand liability of the Crown. In general terms, PACA
abrogates Crown immunity for tort claims prospectively and otherwise preserves the Crown’s
liability for claims, including contracts, which could have been historically brought by a procedure

called petition of right.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at para
13, Ontario’s Book of Authorities, Tab 149.

7. The issue of whether Crown immunity applies in Ontario to equitable claims against the

Crown focuses on the extent of Crown immunity before the reform of PACA.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at para
14, Ontario’s Book of Authorities, Tab 149.

8. At common law, the Crown could not be sued. This changed with the introduction of the
petition of right, hence the Crown was effectively immune from liability in tort, as Morris and

Brongers explain:



The petition of right developed as the mechanism to
allow legal claims against the Crown to be
adjudicated. A subject could petition the Crown for
permission to have his or her claim adjudicated in the
ordinary courts. The Sovereign would consider the
petition and, if so inclined, would issue a fiat stating
“Let Right Be Done”. The petition would then be
referred to the Court, which could then grant relief
against the Crown. The remedy developed with
respect to clams concerning property and came to
extend to claims in contract...

The petition of right did not extend to claims in tort...
The Crown was effectively immune from liability in
tort. While Crown servants could be sued where they
had committed a tort in the course of their duties, the
Crown could not be held vicariously liable and
Crown assets could not be reached.

Michael H Morris and Jan Brongers, The 2019 Annotated Crown
Liability and Proceedings Act (Toronto: Carswell, 2019) at p.1
[citations omitted], Plaintiffs’ Reply Book of Authorities, Tab 72.

0. As Professors Hogg and Monahan (as he then was) note, the existence of Crown immunity
did not mean that the King was regarded as above the law. Rather, the maxim that “the King can
do no wrong” originally meant that the King was not privileged to commit illegal acts. It never

meant that the Crown was free to ignore its obligations with impunity.

Peter W. Hogg and Patrick J. Monahan, Liability of the Crown, 3rd
ed (Scarborough: Carswell, 2000) at pp. 1-11 [Hogg & Monahan].
These rules persisted for centuries, but their rationale derives from
the feudal principles that the lord could not be sued in his own courts
and that the King could do no wrong., Plaintiffs’ Reply Book of
Authorities, Tab 67.

A. V. Dicey, Introduction to the Study of the Law of the Constitution,
8th ed. (London: Macmillan, 1915) at pp. 417-418, Plaintiffs’ Reply
Book of Authorities, Tab 66.

10. As part of the petition of right procedure, the suppliant/plaintiff was required to secure the

permission of the Crown through a fiat. This common law practice continued until 1872 when



Ontario passed a Petition of Right Act, 35 Vict., ¢ 13, which was followed by rules of practice

governing the procedure.

Judicature Act, RSO 1897, ¢ 51, s. 129, Plaintiffs’ Reply Book of
Authorities, Tab 56.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at para
29, Ontario’s Book of Authorities, Tab 149.

11. In 1950, the Canadian Commissioners for Uniformity of Legislation in Canada prepared a
Model Act to expand the liability of the Crown to claims in tort. The Crown Liability Act, S.C.
1952-1953, c. 30 expanded the liability of the federal Crown to claims in tort. The Federal
legislation still exists today. However, it was renamed the Crown Liability and Proceedings Act,
(RSC, 1985, ¢ C-50) in 1992. The name was changed to reflect the fact that the Act now deals with
Crown proceedings generally, wherever they may be brought and whether in tort, in contract or
otherwise. The substantive provisions governing Crown liability in matters such as costs, interest,
limitation periods and payment of judgements are now found in Part Il of the Crown Liability and
Proceedings Act. All provinces, except Quebec and British Columbia, adopted the model Act of
1950 to a significant degree. However, there are differences in the legislation from jurisdiction to

jurisdiction and care must be taken in reading and applying the jurisprudence.

Peter W. Hogg and Patrick J. Monahan, Liability of the Crown, 3rd
ed, (Scarborough: Carswell, 2000) at pp. 8-9, Plaintiffs’ Reply Book
of Authorities, Tab 67.

Crown Liability and Proceedings Act, RSC 1985, ¢ C-50, Plaintiffs’
Reply Book of Authorities, Tab 50.



The Relevant PACA Provisions
12. PACA, in force as of September 1, 1963, and later consolidated in 1970, provides:

3. Except as provided in section 28, a claim against
the Crown that, if this Act had not been passed, might
be enforced by petition of right, subject to the grant
of a fiat by the Lieutenant Governor, may be
enforced as of right by proceedings against the
Crown in accordance with this Act without the grant
of a fiat by the Lieutenant Governor.

5. (1) Except as otherwise provided in this Act and
notwithstanding section 11 of The Interpretation Act,
the Crown is subject to all liabilities in tort to which,
if it were a person of full age and capacity, it would
be subject,

(a) in respect of a tort committed by any of its
servants or agents;

(b) in respect of a breach of the duties that a person
owes to his servants or agents by reason of being
their employer;

(c) in respect of any breach of the duties attaching to
the ownership, occupation, possession or control of
property; and

(d) under any statute, or under any regulation or by-
law made or passed under the authority of any
statute.

28. No proceedings shall be brought against the
Crown under this Act in respect of any act or
omission, transaction, matter or thing occurring or
existing before the day on which this Act comes into
force.

29. (1) A claim against the Crown, existing when this
Act comes into force that, if this Act had not been



passed, might have been enforced by petition of right
may be proceeded with by petition of right, subject
to the grant of a fiat by the Lieutenant Governor as if
this Act had not been passed.

Proceedings Against the Crown Act, 1962-63, SO 1962-63, ¢ 109,
Ontario’s Book of Authorities, Tab 224.

Proceedings Against the Crown Act, RSO 1970, ¢ 365, Ontario’s
Book of Authorities, Tab 225.

13. The relevant provisions of this statute were included in the consolidations of 1970, 1980,
and 1990, except that ss. 27 and 28 of the 1962-63 Act which became ss. 28 and 29 in the 1970
consolidation (as provided above), and these sections were omitted from the consolidating statutes
of 1980 and 1990. Despite this, these sections have been held to remain in force. Section 5 of the
Act expressly and specifically abrogated the prohibition of bringing claims against the Crown in
tort. Section 5 does not speak to any other category of Crown immunity. Section 28 is a temporal
restriction on claims against the Crown, which covers claims for acts or omissions occurring prior
to September 1, 1963. Section 29(1) carves out an exception to the s. 28 restriction, permitting
claims against the Crown if those claims could have been enforced by petition of right. Unless the
claims of the plaintiffs for breach of fiduciary duty fall within the exception in s. 29(1) they - like

claims in negligence - will be limited to those that arose on, or after, September 1, 1963.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at paras
21-24 [citations omitted], Ontario’s Book of Authorities, Tab 149.

14. In S M. v Ontario, Simmons J.A. held that, “[a]lthough s. 3 of the 1963 Act authorized
proceedings against the Crown by way of action for claims that formerly had to proceed by way
of petition of right, ss. 27 and 28 of the 1963 Act [now ss. 28 and 29] preserved Crown immunity

from action and the petition of right regime with respect to claims that existed on September 1,
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1963.” Because PACA preserves the petition of right regime with respect to claims existing prior

to September 1, 1963, SON was required to obtain fiats, which they have done.’

S.M v Ontario, [2003] OJ No 3236 (ONCA) at para 2, Plaintiffs’
Reply Book of Authorities, Tab 24.

SON'’s Position on PACA
15. The application of PACA to claims for breach of fiduciary duty existing before PACA

came into force was fully considered by Cullity J. in Slark. At issue in Slark was whether, by virtue
of PACA’s s. 29(1) exemption, a class action could be brought based on a claim for breach of
fiduciary duty asserted against the Crown by individuals who had suffered abuse at a residential
facility for persons with developmental disabilities. Some of the events complained of pre-dated
the passage of PACA. Cullity J. held that the fact that a claim for breach of fiduciary duty against
the Crown might not have been recognized and enforced by the Courts prior to 1963 was not
determinative of the issue of whether the claim for breach of fiduciary duty could be maintained.
In this regard, he adopted a different approach than had been adopted by the British Columbia
Court of Appeal in the Richard v British Columbia, 2009 BCCA 185, which had held that claims

for breach of fiduciary duty could not be enforced by petitions of right.

Dolmage v Ontario, 2010 ONSC 1726, [also referred to as Slark
(Litigation guardian of) v Ontario, referred to herein as “Slark™],
Ontario’s Book of Authorities, Tab 162.

16. In Slark, Cullity J. conducted a detailed review of the history of Crown immunity and the

development of the petition of right regime. He noted:

In Clode, The Law and Practice of Petitions of Right
(1887) - to which counsel for the Crown referred - it
was accepted that equitable relief by way of a petition
of right could be obtained in the Court of Chancery

> Exhibits 3910 and 3911.
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in support of a common law right. The learned author
was, however, critical of nineteenth-century cases in
which this procedure had been permitted in respect
of claims in equity, but recognized that a practice of
allowing this had developed. Holdsworth refers to
this practice without expressing similar doubts
(above, at pages 31 - 32) and in Holmested's Ontario
Judicature Act, 1915, (at page 1395) it was indicated
that, despite earlier uncertainty, the procedure was in
practice available in this jurisdiction to enforce
equitable rights.

In Holmested & Langton, Ontario Judicature Act
(5th edition, 1940) cases in which petitions of right
were available were summarised quite narrowly
without distinguishing between common law and
equitable rights. The learned authors accepted the
possibility that the court might declare that a plaintiff
was entitled to restitution - or compensation in lieu
of it - for goods or money that had found its way into
the hands of the Crown.

Any doubt whether declaratory relief could be
granted in respect of equitable rights against the
Crown was removed by the landmark decision in
Dyson v. Attorney-General, [1911] 1 K.B. 410
(C.A.), on which Mr Baert relied. In Dyson it was
held that declaratory relief against the Attorney-
General - as representing the Crown - could be
granted in an exercise of the inherent equitable
jurisdiction of the court without recourse to the
petition of right procedure and the necessity of a fiat.

Slark at paras 109-111.

17. Cullity J. held that prior to the enactment of PACA, the law continued to evolve, and that
in some circumstances declarations were given that a plaintiff was entitled to damages,
compensation or restitution from the Crown. Most importantly, he held that s. 29 did not require
a plaintiff to prove that a remedy was available prior to the enactment of PACA for it to fall within

s. 29. He stated:

12



It is, I believe, important that...the exception in
section 29 (1) is not conditioned expressly on the pre-
September 1963 availability of a declaration for
breach of fiduciary duty. It is conditioned on a person
having a claim against the Crown that (a) existed on
September 1, 1963; and (b) might have been enforced
by petition of right if PACA had not been passed.

[..]

I see no reason why the second condition — that looks
to the availability of a petition of right if PACA had
not been enacted — should require the court to go back
in time and speculate about whether a court sitting in
August, 1963 would, or would not, have granted a
petition of right for such a claim in respect of what
was then an unknown cause of action. Rather, I
believe it is perfectly consistent with the words of
section 29(1), more realistic, and more consistent
with the evolution of Crown liability as described by
Holdsworth - as well the developments in the law
governing fiduciary duties since 1963 - to ask what
the position would be now if the Act had notbeen
passed.

Slark at paras 115, 119, and 121.

18. Cullity J. noted that the Crown has no immunity from damage for breaches of fiduciary

duty that occurred after 1963, and that this was not the result of anything in PACA, stating:

If 1t 1s now the law that claims for damages against
the Crown for breaches of fiduciary duty can be
made, it must follow that declaratory relief is also
available in respect of such breaches. These
developments in the law are inconsistent with the
maxim that the king can do no wrong, and are not
based on any authorization in PACA. In order to
accept the submissions of the Crown, I would
have to assume that the developments would not
have occurred if the Act had not been passed.
Such an assumption would be “regressive” in the
sense in which Cory J. used the word and I do not
believe I would be justified in making it. I find it
inconceivable that the petition of right procedure

13



and the Dyson procedure would not have been
adapted to accommodate judicial recognition of
the new fiduciary duties of the Crown. Such a
development would be far less momentous than the
rejection of Crown immunity for direct liability in tort
that has otherwise deprived the rule that the Crown
can do no wrong of any continuing influence.
[emphasis added]

Slark at para 124.
19. Cullity J. thus held that the claim for a declaration that the defendant had breached its
fiduciary duty and a declaration that the defendant was liable for damages for breach of fiduciary
duty, “fall within the section 29(1) exception to the general prohibition in section 28 of PACA, are
not outside the jurisdiction of the court, and are not subject to Crown immunity within the meaning
of the proviso in the fiat.” That caveat is identical to the one included in the fiats issued in this
case. Cullity J. also held that there was no bar with respect to a declaratory relief of entitlement to

damages.

Slark at para 125.

20.  In denying the leave to appeal the decision in Slark, Herman J. endorsed Cullity J.’s

analysis of PACA, stating:

The motion judge concluded that, by virtue of s.
29(1), the question to be asked was whether the claim
for a declaration in respect of a breach of fiduciary
duty would have been permitted if PACA had not
been enacted. Furthermore... the question is not
whether the claim would have been allowed by a
court prior to the enactment of PACA, but what the
position would now be if PACA had not been passed.

In the opinion of the motion judge, there is no reason
to treat the law as frozen on August 31, 2003. The
parties agree that prior to September 1, 1963 (when
PACA came into force), a court would not have
recognized a claim against the Crown for breach of

14



fiduciary duty. The parties also agree that the law
since then has evolved and such a claim would be
recognized today. Indeed, the Crown does not
dispute that the plaintiffs' claim for breach of
fiduciary duty post-September 1, 1963 can proceed.

Given the wording of s. 29(1) of PACA and the
various authorities referred to by the motion judge, it
is my opinion that there is no reason to doubt the
correctness of the motion judge's approach or his
decision, that is, that the question to be asked is
whether a court today would recognize such a claim
and that the answer to that question is yes.

Dolmage v Ontario, 2010 ONSC 6131 [referred to herein as Slark
CA] at paras 8-10, Ontario’s Book of Authorities, Tab 163.

21.  In Seed v Ontario, Ontario raised the same arguments that had been rejected in Slark.

Horkins J. held:

The defendant argues that there is no fiduciary duty
cause of action prior to 1963. This position was
argued and rejected in Slark. In Slark the defendant
argued that the Ontario court should follow the
approach in Richard v British Columbia, 2009
BCCA 185 (CanLlII), [2009] B.C.J. No. 854 (C.A.)
(“Richard’) where the court concluded that there
could be no claim for damages for breach of
fiduciary duty for events that occurred prior to their
Crown Proceedings Act, S.B.C. 1974, c. 24, s. 17.
Richard was distinguished in Slark and not followed.
The defendant does not rely on Richard on the
motion before this court. It simply argues that the
court in Slark was wrong and I should decline to
follow it. In my view, the result in Slark was correct.
The issue was thoroughly considered by Cullity J.
and Herman J.

Seed v Ontario, 2012 ONSC 2681 at para 100, Ontario’s Book of
Authorities, Tab 160.

22. The approach set out in Slark has subsequently been adopted in Nova Scotia. In C v Nova

Scotia, the Court ruled the plaintiffs’ claim for breach of fiduciary duty was an equitable claim,

15



and that the ancient petition of right process permitted such claims against the Crown. Specifically,

Campbell J. held:

Mr. D.B.C.’s claim is based on an allegation of a
breach of fiduciary duty. That is an equitable claim.
The ancient petition of right process permitted such
claims against the Crown. Subsection 3(3) of the
Proceedings Against the Crown Act provides that
what could be done before 1951 with consent of the
Crown, can now be done without consent. That
means that the petition of right that was available and
is still available but with no requirement for Crown
consent. Section 25(1) abolished other proceedings
against the Crown. That means that the old
procedures are gone but the substantive rights
remain.

C v Nova Scotia (Attorney General), 2015 NSSC 199 at para 83
[Plaintiffs’ Reply Book of Authorities, Tab 3]. See also: Campbell
J.’s ruling at note 17 where he states, “It is hardly surprising that
claims for breach of fiduciary duty were not addressed in the 1951
legislation. The concept of fiduciary duty itself was not new in the
early 1950’s but it was based at that time largely on agency law.
That involved closed categories of relationships to which fiduciary
obligations would attach. That changed substantially in the 1980°’s.
In M(K.) v. M.(H.), 1992 CanLII 31 (SCC), [1992] 3 S.C.R. 6 at
para 73 Justice LaForest said that the “fiduciary principle” in
Canadian law really commenced with Guerin v. Canada 1984
CanLII 25 (SCC), [1984] 2 S.C.R. 335, continuing with Frame v.
Smith, 1987 CanLIl 74 (SCC), [1987] S.C.J. No. 49 and LAC
Minerals Ltd. v. International Corona Resources Ltd, 1989 CanLII
34 (SCC), [1989] 2 S.C.R. 574. It has grown to become a remedy to
enforce government obligations to defined vulnerable groups. As
Cullity J. remarked in Slark, [supra]. at para 117, “I continued to
be unimpressed by the artificiality of asking how equitable
claims that were effectively unknown to the law before the
decision in Guerin would have been treated had they been
considered by a court before 1st September, 1963.” [emphasis
added].

23. On appeal, the Nova Scotia Supreme Court noted that the province acknowledged, that, in

England, the petition of right process permitted an equitable claim against the Crown, with consent.
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Nova Scotia (Attorney General) v Carvery, 2016 NSCA 21 at para
29, Plaintiffs’ Reply Book of Authorities, Tab 15.

24. The approach set out in Slark was also followed in Restoule v Canada (Attorney General),

2020 ONSC 3932 (“Restoule 2). In her decision, Hennessy J. noted that:

In Cloud, a claim for breach of fiduciary duty
proceeded on consent, including claims
which pre-dated the enactment of the federal Crown
Liability and Proceedings Act in 1953. The
Court of Appeal accepted the conclusion of Cullity
J., in dissent at Divisional Court, that the
plaintiffs’ equitable claim discloses a cause of action
for the purposes of class certification. The
federal Crown conceded this point at the Court of
Appeal.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at para 54
[Ontario’s Book of Authorities, Tab 149], referring to Cloud et al. v
Canada (Attorney General) (2004) 73 OR (3d) 401 (CA), at para 24
[Ontario’s Book of Authorities, Tab 32], leave to appeal refused,
[2005] SCCA No 50 [Ontario’s Book of Authorities, Tab 33].

25. Hennessy J. went on to find that:

The decisions in Slark, Seed and Cloud, that
equitable claims based on facts existing pre-statutory
reform against the Crown are not subject to Crown
immunity, remain good law at this time. I am not
satisfied that these decisions fall within one of the
rare exceptions where the court should decline to
follow the previously decided law. The reasoning
in Slark, including the analysis of the pre-1963 status
of equitable claims against the Crown, the
differences between the Ontario and the British
Columbia legislation, and the framing of the
question, is robust and the logic sound. I am entitled
to adopt, and 1 do adopt, the reasoning in
the Slark line of cases.

In this respect, I am guided by the principle of
comity, that decisions of judges of coordinate
jurisdiction, while not absolutely binding, should be
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followed unless there are compelling reasons that
justify departing from the earlier ruling.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at paras
83-84 [Ontario’s Book of Authorities, Tab 149], for the principle of
comity, Hennessy, J. relied on R v Chan, 2019 ONSC 783, at
paras 37-39 [Plaintiffs’ Reply Book of Authorities, Tab 20]; R v
Scarlett, 2013 ONSC 562, at para 43, [Plaintiffs’ Reply Book of
Authorities, Tab 23].

The exception in section 29 (1) applies to SON’s claims

26.  InSlark, Cullity J. determined that the exception in section 29 (1) applies to a claim against
the Crown that (a) existed on September 1, 1963; and (b) might have been enforced by petition of
right if PACA had not been passed. SON submits that the Crown’s breach of fiduciary duty with
regard to the Title action and Treaty action meet both this criteria and as such may continue as a

petition of right.

27.  First, Cullity J. discussed what an “existing” claim is for the purposes of s. 29(1):

In S.M. (at para 47) it was held that the word “claim”
in section 29 (1) does not refer to a cause of action.
It 1s to be read in conjunction with section 28 and
refers to a “sub-category of act(s) or omission(s),
transaction(s), matter(s) or thing(s) occurring or
existing before the first day of September, 1963”. In
para 43 it was said that “the existence of a claim is
tied to the event creating the claim”. It follows that
the claims against the Crown in respect of such
matters are claims “existing” on September 1, 1963
within the meaning of section 29(1).

Slark at para 120.

28.  Applying the same rationale as set out by Cullity J. in Slark, the breach of fiduciary duty
claimed in SON’s Treaty claim and Title claim would fall within Cullity J.’s contemplation of
“claim”: a sub-category of act(s) or omission(s), transaction(s), matter(s) or thing(s) occurring or

existing before the first day of September, 1963.
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29. SON’s claims are such that they could be enforced by way of petition of right if PACA had
not been passed. While the fiduciary claims against the Crown in cases such as Slark were unknown
in 1963, the fiduciary relationship between the Crown and Indigenous peoples dates back to the
Royal Proclamation in 1763. Even if it were unknown in 1963, however, it is well-recognized

now. Under Slark, this is sufficient for it to have been pursued through the petition of right regime.

30. In the alternative, SON submits that a claim for relief is available to them under a Dyson

procedure (discussed in more detail below).

SON’s Reply to Ontario’s Position on PACA
Speculating on what a Court sitting in 1963 would or would not do

31. Ontario’s position is that this Court must determine whether, before 1963, the Crown was
immune to claims for breach of fiduciary duty. It must ask whether, seen from the present, a court
in the past could have heard and determined a claim for breach of fiduciary duty brought by way

of petition of right.®

32. This point was thoroughly reviewed in the reasons of Cullity J. in Slark. In adopting Cullity

J.’s reasons in Restoule 2, Hennessy J. found:

In Slark, Cullity J. rejected the exercise of
speculating “whether a Court sitting in August,
1963 would, or would not, have granted a petition of
right for such a claim in respect of what
was then an unknown cause of action.” He found
that it would be artificial to ask how equitable
claims that were effectively unknown to the law
before the recognition of an enforceable Crown
fiduciary duty in Guerin would have been treated if
they had been considered by a court before
1963. Instead, relying on Murray, Cullity J. reasoned
that the word “claim” in s. 29(1) of the

6 Ontario’s Closing Submissions, paras 885, 904.
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1970 consolidation of PACA, was to be read in
conjunction with s. 28 as meaning a sub-category
of acts or omissions, etc., occurring or existing
before September 1, 1963. Therefore, Cullity J.
found that the claims against the Crown in respect of
such  matters are claims  “existing” on
September 1, 1963, within the meaning of's. 29(1).

In his reasons in Slark, Cullity J. held that the petition
of right procedure would have and should develop
consistently and in alignment with the judicial
recognition of the new fiduciary duties of the
Crown, https://www.canlii.org/en/on/onsc/doc/2020
/20200ns¢3932/20200nsc3932.html?autocompleteSt
r=Restoule%20v.%20Canada%?20(Attorney%20Ge

neral)%2C%?202020%200NSC%203932&autocom
pletePos=1 - _ftn41 writing:

Rather, I believe it is perfectly consistent
with the words of section 29(1), more
realistic,c and more consistent with the
evolution of Crown liability as described by
Holdsworth—as well as the developments in
the law governing fiduciary duties since
1963—to ask what the position would now be
in the Act had not been passed.”

Cullity J. concluded that by virtue of s. 29(1), the
proper question to ask was whether a court today
would recognize an equitable claim against the
Crown and the answer to that question 1is
yes. Following this logic, Cullity J. found there was
no Crown immunity for claims for breaches of
fiduciary duty existing or arising prior to September
1963.

Cullity J. based his analysis of PACA on the
evolutionary nature of the common law of equitable
rights.https://www.canlii.org/en/on/onsc/doc/2020/2
0200nsc3932/20200nsc3932.html?autocompleteStr

=Restoule%20v.%20Canada%20(Attorney%20Gen

eral)%2C%202020%200NSC%203932&autocompl
etePos=1 - _ftn42 The law constantly evolves;
statutory law preserves the rolling, evolving
process. Fiduciary claims may now be made against
the Crown. Even though Guerin was only decided in
1984,https://www.canlii.org/en/on/onsc/doc/2020/2
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0200nsc3932/20200nsc3932.html?autocompleteStr
=Restoule%20v.%20Canada%20(Attorney%20Gen
eral)%2C%202020%200NSC%203932&autocompl
etePos=1 - _ftn43 one cannot reasonably argue that
the Crown’s liability for fiduciary claims only arose
on that date. What is preserved in 1963 is not a closed
list of claims, it is the petition of right process and all
that it entails. Anything that might have been
brought is preserved. PACA did not freeze the law.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at paras
48-50 [citations omitted], Ontario’s Book of Authorities, Tab 149.

33. SON submits that this Court should adopt the reasoning set out in Slark and Restoule 2,
and reject Ontario’s position that a court must consider whether, seen from the present, a court in
the past could have heard and determined a claim for breach of fiduciary duty brought by way of

petition of right.

The British Columbia case law does not apply in Ontario
34. Ontario argues that this Court should follow the British Columbia Court of Appeal in

Arishenkoff v British Columbia, 2005 BCCA 481 and Richard v British Columbia, 2009 BCCA

185 to interpret s. 29(1) of PACA.’

35. Ontario accepts that there is an absence of a precise match in the language of the two Acts
that prevents the direct application of the British Columbia judicial interpretation to Ontario.
However, it maintains that the respective Acts’ similarity of purpose and conceptual resemblance

point towards a similar result.?

36. In the Richard case, Saunders J.A. of the British Columbia Court of Appeal posed the

question to be answered as follows: was a claim in equity for damages for equitable wrongs one

7 Ontario’s Closing Submissions, paras 889-891.
§ Ontario’s Closing Submissions, para 926.
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that was known to the courts of equity prior to August 1, 1974, that is, the date of the British
Columbia statute, Crown Proceedings Act, S.B.C. 1974,c.24. The Court concluded that such a
claim would not have been recognized by a court prior to August, 1974 and that therefore there
could be no claim for damages for a breach of fiduciary duty with respect to events that occurred

prior to that date.

Richard v British Columbia, 2009 BCCA 185 at para 62, Ontario’s
Book of Authorities, Tab 151.

37. The British Columbia decisions of Arishenkoff, and Richard, were considered by Cullity
J. and Herman J. in Slark and Slark CA. In Restoule 2, Hennessy J. adopted the analysis of the

Slark lines of cases and held that:

Ontario also cites two British Columbia Court of
Appeal decisions, Arishenkoff and Richard, in which
the courts take a different approach and arrive at a
different conclusion than Slark on the question of
Crown immunity pre-legislative reform. Ontario
submits that the reasoning and result in the British
Columbia jurisprudence should be preferred to
the Slark line of cases.

In Arishenkoff, the court was solely focused on tort
claims. There is no discussion in Arishenkoff of
breach of fiduciary duty as included in their
conception of torts.

In Richard, the British Columbia Court of Appeal
relied on and found that it was bound by the decision
in Arishenkoff to hold that the ratio
of Arishenkoff applied equally to claims for breach
of fiduciary duty. The court in Richard found that all
claims for wrongs were protected by Crown
immunity.

The British Columbia decisions of Arishenkoff,
and Richard, have already been considered
in Slark. Cullity J. rejected the proposition that the
Crown’s substantive immunity historically extended
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and continues to extend to all claims based on a
wrong, including equitable claims.

In his discussion of  the decisions
in Arishenkoff and Richard Cullity J. distinguished
the Ontario and British Columbia legislation, Crown
Proceeding Act, S.B.C. 1974, Chap. 24. The British
Columbia decisions contain no reference to any
statutory provision in British Columbia that mirrors
the precise terms of found in s. 29(1) of
PACA. Secondly, Cullity J. noted thats. 2 (c) of
the British Columbia Crown Proceeding Act, which
provides that “the Crown is subject to all those
liabilities to which it would be liable if it were a
person,” does not have an equivalent in PACA,
which provides for Crown liability in tort (s. 5) and
indemnity and contribution (s. 6), as if it were a
person.

In the Divisional Court Slark decision, Herman J.
considered the decision in Richard and held that it
was not a conflicting
decision.https://www.canlii.org/en/on/onsc/doc/202
0/20200ns¢3932/20200ns¢3932.html?autocomplete
Str=Restoule%20v.%20Canada%20(Attorney%20G
eneral)%2C%202020%200NSC%203932&autoco
mpletePos=1 - {tn69 She noted that the different
provisions in the two statutes are central to the
different results, writing: “There is no difference in
principle where the different results stem from the
interpretation of different
statutes.”’https://www.canlii.org/en/on/onsc/doc/202
0/20200ns¢3932/20200ns¢3932.html?autocomplete
Str=Restoule%20v.%20Canada%20(Attorney%20G
eneral)%2C%202020%200NSC%203932&autoco
mpletePos=1 - _ftn70

I have nothing to add to the analysis of
the Richard decision other than to say that [ adopt the
reasons of Cullity and Herman J.J. on this point.

When Ontario relies on the reasoning in the decisions
of McFarlane, Richard, Arishenkoff, it does not take
into consideration that Ontario courts have already
distinguished these decisions from applying to
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equitable claims in Ontario. But there is one other
important distinction between these cases and the
ones before the court. In Stage One, this court found
that the Treaty promises created fiduciary
obligations  within the context of asui
generis fiduciary relationship. The above decisions
could not possibly apply to claims arising from
breaches of solemn promises made as part of treaty-
making with Indigenous people. The breach of the
promises in the Robinson Huron and Robinson
Superior Treaties cannot be considered in the broad
and simple concept of a “wrong.” The claims allege
breaches of express promises on which the signatory
First Nations relied when they entered into the
Treaties.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at paras
67-73 and 85 [citations omitted], Ontario’s Book of Authorities, Tab
149.

38. SON submits that the Slark decision is good law in Ontario, particularly in light of
Herman J.’s decision to not grant the defendant’s leave to appeal. Further, Cullity J. and Hennessy
J. are correct in their conclusion that Arishenkoff and Richard can be distinguished in the analysis

of PACA and equitable claims in Ontario.

Jurisdiction to abrogate or abolish a presumptive or establish immunity

39. Ontario’s position is that unless Crown immunity is clearly lifted by the legislature, the
Crown immunity continues.” In support of its argument, Ontario relies on Canada (Attorney
General) v Thouin, 2017 SCC 46, 2 SCR 184, Mitchell v Peguis, [1990] 2 SCR 85, and Rudolph
Wolff & Co v Canada, [1990] 1 SCR 695. SON submits that these cases do not support the general

proposition for which Ontario relies.

40. In Thouin, the Supreme Court considered the Crown’s obligation to submit to pre-trial

discovery in cases in which the Crown is not a party. Historical Crown immunity from these

? Ontario’s Closing Submissions, para 892-896, 980.
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obligations was abrogated by the federal Crown Liability and Proceedings Act, R.S.C. 1985, c. C-
50, s. 27, in instances where the Crown was a party. However, the language of the Act did not
extend to instances where the Crown was not a party. The Court found that historical Crown
immunity in cases where the Crown was not a party had not been clearly abrogated. The Court

held that it requires clear and unequivocal legislative language to override Crown immunity.

Canada (Attorney General) v Thouin, 2017 SCC 46 at paras 1, 3, 17
27, 20, and 40, Ontario’s Book of Authorities, Tab 22.

41. SON submits that the decision in Thouin does not address the issues in this case. In this
regard, SON relies on the distinctions drawn by Hennessy J. in Restoule 2. In Thouin, the Supreme
Court confronted the issue of the jurisdiction of the court to abrogate existing and admitted Crown
immunity in the area of discovery. There is no admitted or existing Crown immunity to breaches
of fiduciary duty in this case. The decision in Thouin does not determine whether Crown immunity
did in the past or does now extend to equitable claims. Hence, the decisions in Slark, Seed, and

Cloud are not inconsistent with Thouin; the decision in Thouin does not cast doubt on the decision

in Slark.
Restoule v Canada (Attorney General), 2020 ONSC 3932 at para
78, Ontario’s Book of Authorities, Tab 149.
42. In Mitchell, an accountant, retained by the bands to negotiate tax rebates with the

Manitoba government, requested the Court to garnish settlement funds held by the Crown for the
benefit of the First Nation to pay his fees. The Court found that Crown immunity protected the
Crown from the garnishment order. SON again relies on the distinctions drawn by Hennessy J. in

Restoule 2, with respect to this case. Namely,
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Mitchell is  distinguishable from the present
case. The decision focused on statutory
interpretation principles where the statute related to
Indigenous  people. The Court interpreted
the Garnishment Act of Manitobain a way that
prevented non-natives from interfering with property
situated on reserves that inures to Indians, within the
meaning of s. 89(1) of the Indian Act, R.S.C. 1970,
c. I-6, as a result of the Crown’s obligations under
treaties.

There was no relationship between or promise to the
accountant Mitchell from the Crown, no sui
generis fiduciary relationship, nor any prior
relationship ~ between  Mitchell and  the
Crown. Mitchell does not provide authority for
shielding the provincial Crown from a claim that the
Crown is in breach of its fiduciary duty arising out of
the promises contained in treaties with the signatory
nations.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at paras
62-63 [citations omitted], Ontario’s Book of Authorities, Tab 149.

43.  In Rudolph Wolff & Co., the issue before the Supreme Court was whether the legislative
provisions that give the Federal Court of Canada exclusive jurisdiction over claims against the
Federal Crown was consistent with section 15 of the Canadian Charter of Rights and Freedoms.
Corey J. conducted a brief review of the historical background of actions against the Crown. His
focus was on the legislative history that determined in which court claims could be heard against

the Federal Crown.

Rudolph Wolff & Co v Canada, [1990] 1 SCR 695 at pages 699-700
and 9-10, Ontario’s Book of Authorities, Tab 154.

44. SON submits that that Rudolph Wolff & Co. stands for the proposition that general
jurisdiction conferred on Canadian courts to hear claims against the Federal Crown comes from
the enactment of statutes such as the Petition of Right Act, SC 1875, c. 12 and subsequent federal

legislation, and that only the Parliament of Canada can enact such statutes with respect to the Federal
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Crown. Rudolph Wolff & Co., does not address, however, the availability of remedies against the
Crown prior to the enactment of these statutes. Namely, petitions of right to the monarch for
redress that could, by fiat, be referred to the courts for determination as early as 1668. Indeed,
Corey J. did not canvass the availability of equitable claims against the Crown or whether Crown

immunity did in the past or does now extend to equitable claims.

Peter W Hogg and Patrick Monahan, Liability of the Crown, 3rd ed
(Scarborough: Carswell, 2000) at p. 5 [Plaintiffs’ Reply Book of
Authorities, Tab 67]: In 1668, it was held that equitable relief was
available against the King on a bill brought in the Court of
Exchequer against the Attorney General... The practice of suing the
Attorney General for equitable relief fell into disuse until the
decision in Dyson v. Attorney General (1910). ... The fact that this
power had not been exercised between 1841 and 1910, when Dyson
was decided, does not mean that no equitable relief was obtained
against the Crown during that period; equitable relief was available
on a petition of right.

The Crown Liability and Proceedings Act
45. It is Ontario’s position that the Crown Liability and Proceedings Act, S.O. 2019, c. 7,

Sched. 17 (“CLPA”) — although not generally applicable to these proceedings — plainly signals a

legislative intention to keep a substantive difference between pre-1963 and post-1963 claims

against the Crown.'”

46. The CLPA is still relatively new, and so it has only been subject to limited judicial

interpretation. However, in Barker v Barker, 2020 ONSC 3746, E.M. Morgan J. found that:

The wording of the statute indicates, however, that
Crown immunity applies only to claims in tort, not in
equity. Section 11(4) of CLPA, which establishes (or
reiterates) the immunity, refers only to negligence
and the duty to take reasonable care -- i.e. the duty of

19 Ontario’s Closing Submissions, paras 911-914.
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care in negligence. This limited scope is in keeping
with the historical development of Crown immunity.

In Dolmage v Ontario, 2010 ONSC 1726, Cullity J.
traced the history of immunity in some detail. He
explained, at paras 76-125, that Crown immunity
from claims in tort was historically a construct of the
common law courts. Crown immunity legislation in
its various historic incarnations, in effect, abolished
the judicially created immunity insofar as it was
applied to non-policy decisions. However, there was
never Crown immunity for claims of breach of
fiduciary duty or other claims in equity.

Indeed, in M(K) v M(H), [1992] 3 SCR 6, at para 73,
La Forest J. observed that the Canadian development
of the "fiduciary principle" as a ground for claiming
compensation from the Crown only commenced with
Guerin v Canada, [1984] 2 SCR 335. Justice Cullity
reasoned in Dolmage, at para 87, that Crown
immunity for a claim of breach of fiduciary duty
could therefore not arise from a statutory
intervention such as PACA that pre-dated it. Other
forms of equitable relief against the Crown were
always available, without any issue of immunity
arising or any waiver of immunity required. "Any
doubt whether declaratory relief could be granted in
respect of equitable rights against the Crown was
removed by the landmark decision in Dyson v
Attorney-General, [1911] 1 KB 410 (CA) ... [which]
held that declaratory relief ... could be granted in an
exercise of the inherent equitable jurisdiction of the
court without recourse to the petition of right
procedure and the necessity of a fiat": Dolmage, at
para 111.

Barker v Barker, 2020 ONSC 3746 at paras 1271-1273, Ontario’s
Book of Authorities, Tab 9.

47. SON submits that to the extent that CLPA signals legislative intent about the difference

between pre-1963 and post-1963 claims against the Crown, it is to claims in tort, not in equity.
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The Clear Wording of PACA
48. Ontario relies on R.G. v The Hospital for Sick Children, 2020 ONCA 414 and Mitchell v

Peguis, [1990] 2 SCR 85 for the proposition that this Court should interpret section 28 of PACA
based on the “clear wording” of the section and not seek an interpretation which avoids a result

which may not be “ideal”.!!

49. In RG, the Ontario Court of Appeal considered s. 28(1) of the Class Proceedings Act,
1992,50 1992, ¢ 6, which governs the suspension and resumption of limitation periods concerning

causes of action asserted in class proceedings. That section states:

28 (1) Any limitation period applicable to a cause of
action asserted in a proceeding under this Act is
suspended in favour of a class member on the
commencement of the proceeding and, subject to
subsection (2), resumes running against the class
member when,

(a) the court refuses to certify the proceeding as a
class proceeding;

(b) the court makes an order that the cause of action
shall not be asserted in the proceeding;

(c) the court makes an order that has the effect of
excluding the member from the proceeding;

(d) the member opts out of the class proceeding;

(e) an amendment that has the effect of excluding the
member from the class is made to the certification
order;

(f) a decertification order is made under section 10;

(g) the proceeding is dismissed without an
adjudication on the merits, including for delay
under section 29.1 or otherwise;

' Ontario’s Closing Submissions, paras 917-918.
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(h) the proceeding is abandoned or discontinued with
the approval of the court; or

(1) the proceeding is settled with the approval of the
court, unless the settlement provides otherwise.
2020, c. 11, Sched. 4, s. 26.

Class Proceedings Act 1992, SO 1992, ¢ 6, Plaintiffs’ Reply Book
of Authorities, Tab 48.

50. The Court of Appeal found that:

In our view, s. 28(1) establishes an exhaustive list of
circumstances that govern the commencement and
suspension of limitation periods in the context of
class action proceedings. The provision means what
it says: limitation periods are suspended when the
respondent asserts a cause of action in a class
proceeding and resume only when one of the specific
circumstances in  paragraphs (a)-(f) of's.
28(1) occurs. The denial of certification is not one of
those circumstances. As a result, the suspension of
the limitation period remains in place following the
denial of certification. This understanding of's.
28(1) was confirmed by this court in Logan and has
been applied in the trial division. There is no basis to
change it now.

Accordingly, the appeal must be dismissed.

We accept that this result is not ideal. It means that
the Limitations Act has been suspended indefinitely
in respect of individual claimants even though the
rationale for continuing to toll limitation periods no
longer applies once certification has been denied. In
particular, the limitation periods remain tolled for
strangers to the action, whom counsel for the
respondent now seeks to join to the respondent’s
action.

But this problem is by no means new and it does not
result from our decision in this case. Instead, it is the
consequence of the clear wording of s. 28(1), which
cannot be overcome by the purposive interpretation
urged by the appellants. It is a consequence that has
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been clear at least since this court’s decision
in Logan in 2004.

R.G. v The Hospital for Sick Children, 2020 ONCA 414 at paras
22-25, Ontario’s Book of Authorities, Tab 143.

51. SON submits that principles of statutory interpretation applied in R.G. are not applicable
in this case as s. 28(1) of the Class Proceedings Act 1992 and sections 28 and 29(1) of PACA are
not analogous provisions. Sections 28 and 29(1) of PACA are not exhaustive lists. Instead, they
describe classes of proceedings that might have been enforced by petition of right. The need to
apply a purposive interpretation to these provisions is best illustrated by the numerous instances

of litigation and judicial analysis of these sections of PACA.

Historic availability of equitable claims against the Crown by petition of right

52. Ontario argues that the fact that some equitable claims could be advanced by petition of
right does not mean that all could. Consequently, Ontario submits that the case law does not
support the proposition that the Crown did not have substantive immunity from claims for breach

of fiduciary duty.!?

53. The consensus of the scholarly writers is that historically a claim for equitable relief,

including for breach of fiduciary duty, could have been pursued by way of petition of right.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at paras
32-37; and para 81 [Ontario’s Book of Authorities, Tab 149],
citing Walter Clode, The Law and Practice of Petition of

Right (London: William Clowes and Sons, 1887) [Plaintiffs’ Reply
Book of Authorities, Tab 80]; W.S. Holdsworth, “The History of
Remedies Against the Crown” (1922) 38 L.Q.R. 140 [Plaintiffs’
Reply Book of Authorities, Tab 68]; W.S. Holdsworth, 4 History
of English Law, 3" Ed. Vol. 9 (London: Methuen & Co., 1926)
[Plaintiffs’ Book of Authorities, Tab 69]; Peter Hogg, Patrick
Monahan, and Wade Wright, Liability of the Crown, 3" Ed.

12 Ontario’s Closing Submissions, para 952.
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(Toronto: Carswell, 2000), [Plaintiffs’ Reply Book of Authorities,
Tab 67].

54. Hansard, prior to the enactment of PACA, explicitly gives the rationale for the reform: “At
the present time, no action in tort can be brought against the Crown...” This statement lends
support to the view that the purpose of the Act was to abrogate Crown immunity for claims in tort
and that the legislature at the time was not addressing an extended idea of Crown immunity for all
wrongs. In addition, the Act also provided that those claims previously pursued by petition of right
would henceforth be available without that procedure.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at para

82 [Ontario’s Book of Authorities, Tab 149], citing

“The Proceedings Against the Crown Act, 1962-63 1st

reading, Legislature of Ontario Debates, no. 68 (March 27, 1963)

at p. 2272 [Plaintiffs’ Reply Book of Authorities, Tab 64], “Bill

127, An Act Respecting Proceedings Against the Crown”, Ist

reading, Legislature of Ontario Debates, 1-24, vol 27 (March 28,

1952) at B-11 (Hon D Porter) [Ontario’s Book of Authorities, Tab

215]; “The Proceedings Against the Crown Act, 1962-63” 1st

reading, Legislature of Ontario Debates, no. 68 (March 27, 1963)

at pp. 2272-2273, [Plaintiffs’ Reply Book of Authorities, Tab 64].
55. It is true that the Crown’s fiduciary obligations to SON are of a significantly different
nature to the historic equitable claims canvassed by Ontario at paragraphs 936-951 of its Closing
Submissions. Fiduciary claims against the Crown in Canada were only first recognized by the
Supreme Court of Canada in 1984 in the Guerin decision. In Guerin, the Supreme Court
articulated the concept of a sui generis fiduciary duty owed by the Crown to Indigenous people.

Guerin v The Queen, [1984] 2 SCR 335, Plaintiffs’ Book of

Authorities, Tab 29.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at paras
37-41, Ontario’s Book of Authorities, Tab 149.
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56. However, fiduciary duty, grounded in the fiduciary relationship between the Crown and

Indigenous peoples, provides the foundation for an equitable claim if breached.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at para
41, Ontario’s Book of Authorities, Tab 149.

Dyson Procedure

57.  Ontario argues that the declarations which SON seeks regarding breach of fiduciary duty
are directly tied to consequential relief in the form of monetary damages against the Crown and
the creation, as a remedy, of equitable trust interests over Crown lands. As such, they would not

be Dyson declarations.

58.  In Restoule 2, Hennessy J. held that:

The plaintiffs assert that even if the Crown is
historically immune from a claim in equity,
they are entitled to seek a declaration pursuant to the
Dyson procedure. In Dyson, the English
Court of Appeal determined that the plaintiff could
sue the Attorney General for a declaration in
an ordinary action without having to proceed by
petition of right and without having to obtain a
fiat. However, a Dyson declaration cannot result in
an award of damages directly attaching to
the property of the Crown.

The plaintiffs submit that the purpose of any request
for a Dyson declaration 1is based on
the expectation that the Crown would honour the
declaration made in litigation, in which case,
the declaration would be seen as the preliminary
litigation step to determine rights.

I do not accept the Crown’s position that simply
because the request for declaratory relief
is coupled with a claim for damages that it is
somehow tainted. There is no authority for this
proposition. In fact, s. 97 of the Courts of Justice Act,

13 Ontario’s Closing Submissions, para 965.
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R.S.O. 1990, c. C43, specifically
authorizes the Superior Court to make binding
declarations whether or not any consequential
relief is or could be claimed.

Restoule v Canada (Attorney General), 2020 ONSC 3932 at paras
98-100 [citations omitted], Ontario’s Book of Authorities, Tab
149.

59. SON relies on the reasoning of the court in Restoule 2 and submits that the fact that the
declarations which SON seeks regarding breach of fiduciary duty in Phase 1 of this trial are
coupled (if SON is successful) with a claim for damages at Phase 2 of this trial is not a bar to the

claims.

Procedural vs Substantive Immunity
60. On January 5, 2007, the Lieutenant Governor of Ontario, issued Royal Fiats to SON for

the Title action and the Treaty action.!* The Royal Fiats each provide (emphasis in originals):

NOW THEREFORE:

LET RIGHT BE DONE in the Action as if it had
been commenced as against Her Majesty the
Queen in right of Ontario by way of petition of
right, without prejudice to the right of the Crown
to argue that some or all of the claims asserted in
the Action are nevertheless subject to Crown
immunity, and to raise any other defence, point of
pleading or jurisdictional issue, or take any other
position.

61. Ontario argues that petitions of right are a request to the Crown to permit its common law
courts to hear a complaint and even if a plaintiff had brought a claim, with a royal fiat by way of

petition of right, the Crown would be immune. The fiat only permits the court to hear the claim,

14 Royal Fiat, Title Action, Exhibit 3910; Royal Fiat, Treaty Action, Exhibit 3911.
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but not to find that the Crown was liable.!*> Ontario notes that the Crown or the Attorney General
would typically assert the Crown’s substantive immunity after the issuance of a royal fiat by way
of pleadings motion or demurrer,'® which notably — Ontario chose not to do in this case. Instead,

it chose to proceed with 26 years of litigation.

62. Ontario seems to consider Crown immunity as something that the Crown can assert, in its
unfettered discretion (as a “pure act of grace”), to protect itself from any kind of equitable claim.
Ontario suggests that the Crown has unlimited discretion to refuse a fiat, and even if the fiat was

granted, could assert substantive immunity.

63. In Air Canada v B.C. (A.G.), which involved a challenge to provincial taxes on airlines,
the Supreme Court of Canada held that it had authority to issue a mandamus order compelling the
Attorney General to consider the petition of right and advise the Lieutenant Governor to grant the

fiat.

Air Canada v B.C. (4.G.), [1986] 2 SCR 539, Plaintiffs’ Reply
Book of Authorities, Tab 1.

64. SON submits that the Supreme Court’s order in Air Canada demonstrates that the decision
to assert or rely on any Crown immunity is not wholly discretionary but is subject to judicial

constraints.

Honour of the Crown and Statutory Interpretation of PACA
65. SON submits that to properly interpret PACA, the principle of honour of the Crown must

guide the statutory interpretive exercise.

15 Ontario’s Closing Submissions, paras 882-884.
16 Ontario’s Closing Submissions, para 942,
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66. In Restoule 2, Hennessy J. observed that:

The Supreme Court of Canada has developed the
principles of the honour of the Crown and the
obligations flowing therefrom to the Indigenous
people through its decisions in, among others, R. v.
Sparrow, Mitchell, and Haida Nation. The
principles and obligations were recognized in the
context of treaty and statutory interpretation
in Badger and MMF, where the Court mandated
that: “Interpretations of treaties and statutory
provisions which have an impact upon treaty or
aboriginal rights must be approached in a manner
which maintains the integrity of the Crown.”

... When the honour of the Crown is engaged, it
speaks to how the Crown fulfils its obligations to
specific Indigenous peoples. ...

There can be no doubt that both PACA and
the Limitations Act, 1990 are legislation which bears

on the Crown’s Treaty promises to the
Anishinaabek...

... Time and again, the honour of the Crown duty is
imposed on both the interpretation and
implementation of treaties and of statues.

It is because “the honour of the Crown is itself a
fundamental concept governing treaty interpretation
and application,”!!®”) statutes with such enormous
impact upon the enforcement of those promises must
also be interpreted according to the duties inherent in
the honour of the Crown. Similarly, because the idea
of Crown immunity as a response to a treaty claim is
repugnant to the Crown’s promises, any statutory
provision designed to impose Crown immunity must
therefore be interpreted with the principle of honour
of the Crown at the core. ...

Restoule v Canada (Attorney General), 2020 ONSC 3932 at paras
229-232 and 234 [citations omitted], Ontario’s Book of
Authorities, Tab 149.
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67. In Slark, in discussing the evolution of the law on scope of declaratory relief against the

Crown, Cullity J. held that:

I believe it is apparent that, prior to the enactment of
PACA, the law governing the scope of declaratory
relief against the Crown was continuing to evolve in
accordance with the principle mentioned by
Holdsworth - and that neither the maxim that the king
can do no wrong nor the inability to enforce
judgments by coercive process against the Crown
were sufficient in all cases to preclude declarations
that a plaintiff was entitled to damages,
compensation or restitution from the Crown.

The old maxim reflected medieval concepts of the
monarch as sovereign that were out of place in the
20" century and are even more so today. The gradual
erosion of the maxim’s influence that had been traced
by Holdsworth was — at the very least — vastly
accelerated by the enactment of PACA. If, apart from
the issue in this case, any vestiges remained, they
were effectively abolished by the more recent
judicial repudiation of the “regressive” distinction
between the direct and vicarious tortious liability of
the Crown that appeared to be embedded in the
statute. It appears to me to be no less regressive to
give the maxim new life by limiting access to justice
for newly established causes of action against the
state.

Slark at paras 115-116.

68. SON submits that PACA should be interpreted with the principle of maintaining the
integrity of the Crown in mind. To interpret PACA as allowing Ontario to assert Crown immunity
with unfettered discretion to protect itself from any kind of equitable claim, including more
recently established causes of action such as the breach of fiduciary duty as articulated in Guerin,
is contrary to those principles and reconciliation. The honour of the Crown demands that courts
be able to adjudicate on the merits a claim that the Crown has breached fiduciary duties owed to
Indigenous peoples, not just when the Crown unilaterally declares it is appropriate to do so.
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2. LIMITATIONS AND LACHES
Overview

69. The limitations and laches issues which have been raised are as follows:

(a) Does the doctrine of laches bar any of the remedies sought concerning Treaty 727

(b) Does the 10-year real property limitation period apply to bar declarations of

beneficial ownership sought by SON?

70. There are many issues in this case for which limitations and laches arguments are not
advanced:
(a) In relation to a declaration of Aboriginal title, neither Canada'” nor Ontario'® relies

on limitations. Neither does Canada'® nor Ontario® rely on laches.

(b) In relation to declarations of a breach of fiduciary duty, declarations about the
honour of the Crown, and declarations about the impact of Treaty 72 on harvesting
rights, neither Canada?' nor Ontario®* relies on limitations. Canada makes no
submissions on laches on any of these issues, and expressly disavows laches about
some of them.?* Ontario affirms it relies generally on laches, except in relation to

Aboriginal title.

17 Canada’s Closing Submissions, Title, para 727.

'8 Ontario’s Closing Submissions, para 1063.

19 Canada’s Closing Submissions, Title, para 728.

20 Ontario’s Closing Submissions, para 984.

2l Canada’s Closing Submissions, Treaty Case, para 1018.

22 Ontario’s Closing Submissions, para 1062.

23 In relation to declarations about the honour of the Crown, and declarations about the impact of
Treaty 72 on harvesting rights, Canada expressly disavows laches. Canada’s Closing Submissions,
Treaty Case, para 1019.
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(©) Canada states that it relies on laches with respect to “damages?* for the sale of the
land pursuant to Treaty 72”,%> but makes no submissions concerning laches in this
Phase of this action. SON understands that Canada does not intend to raise laches
(in any Phase of this action) as a bar to the remedy of compensation sought, but
rather that Canada intends to raise equitable factors in Phase 2 respecting delay that
may affect the quantum of compensation for breach of fiduciary duty. SON
understands that Canada acknowledges that any ruling by this Court on laches in
this Phase is binding on Canada, notwithstanding that Canada made no submissions

on laches in this Phase.

71. Ontario relies on limitations in respect of claims for beneficial ownership of lands,?® and
seeks an order to that effect in this phase of the litigation.?’” While this would appear to be a Phase
2 matter as defined in the phasing order of January 16, 2020, SON agrees that it would be
convenient and appropriate to resolve this matter in Phase 1, and the parties are discussing an
amendment to the phasing order. SON’s submissions in relation to limitations in respect of claims
for beneficial ownership of lands therefore are included in the Reply Argument, for the Court’s

assistance should the phasing order be amended.

72. Ontario also argues that a claim in relation to a breach of treaty is barred by a twenty year
limitation period for an action on a “specialty”, or in the alternative, by a six year limitation period

for an action on a contract. As Ontario notes, SON is making no claim for a breach of treaty,

24 SON does not seek “damages” (except for trespass, which claim was abandoned) in this action:
SON seeks equitable compensation.

23 Canada’s Closing Submissions, Treaty Case, para 1019.

26 Ontario’s Closing Submissions, para 1067ff.

27 Ontario’s Closing Submissions, paras 1077-1078.
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having chosen instead to frame its action as a claim for breach of fiduciary duty (although the
fiduciary duty at issue arose primarily out of a treaty promise). SON declines to reply to a rebuttal
of an argument it is not making. However, SON notes that the argument Ontario is making was

thoroughly canvassed, and rejected, in Restoule 2.2

73. SON’s reply is set out below, starting with a recitation of relevant evidence regarding the

facts leading up to SON launching the Treaty and Title actions.

Facts Relevant to Limitations and Laches
74.  In particular, for the 19" century and most of the 20™ century, SON faced significant

barriers that effectively prevented it from bringing lawsuits in the Canadian courts to assert its
rights and to seek redress for the wrongs committed against it by the Crown. It was only as these
barriers began to abate in the late 20™ century that it became possible for SON to assert its rights.
At that point, the political organization of Indigenous peoples expanded and SON began to build
its capacity to research and bring forth land claims. As soon as SON was aware of the wrongs
committed against it, the legal technology existed to support its claims, and it had the practical
capacity to do so, SON entered into negotiations to seek the return of its lands, and, when those

processes proved inhospitable, launched the litigation that is before this Court.

75. In this context, SON cannot be said to have delayed in asserting its rights, nor should it be
denied justice now based on that argument. Rather, it has been persistent and vigilant in asserting
those rights using the mechanisms available to it since European contact, even in the face of

significant barriers.

28 Restoule v Canada (Attorney General), 2020 ONSC 3932, 319 ACWS (3d) 565 at paras 122-
200 (Restoule 2) [Ontario’s Book of Authorities, Tab 149].
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SYSTEMIC OBSTACLES TO ASSERTING RIGHTS EFFECTIVELY

76. The overarching systemic obstacle to SON asserting its rights and seeking redress for

wrongs were common to all First Nations: the assimilation policy of the Canadian government.

77.  The Royal Commission on Aboriginal Peoples (1996) explained the Crown’s assimilation

policy as follows:

For the authors of this colonial system... Their
national vision was the same for all Aboriginal
people, whether men, women or children, 'status' or
'non-status', Indian, and M¢étis or Inuit. As their
homelands were engulfed by the ever expanding
Canadian nation, all Aboriginal persons would be
expected to abandon their cherished lifeways to
become 'civilized' and thus to lose themselves and
their culture among the mass of Canadians. This was
an unchanging federal determination. The long-
serving deputy superintendent general of Indian
affairs, Duncan Campbell Scott, assured Parliament
in 1920 that "Our object is to continue until there is
not a single Indian in Canada that has not been
absorbed into the body politic and there is no Indian

question".’

78. The Truth and Reconciliation Commission (2015) made a similar point in even stronger

terms:

For over a century, the central goals of Canada’s
Aboriginal policy were to eliminate Aboriginal
governments; ignore Aboriginal rights; terminate the
Treaties; and, through a process of assimilation,
cause Aboriginal peoples to cease to exist as distinct
legal, social, cultural, religious, and racial entities in
Canada. The establishment and operation of
residential schools were a central element of this

29 Royal Commission on Aboriginal Peoples, Vol 1, Part 1, Chapter 6- Stage Three: Displacement
and Assimilation, Exhibit 4133, pp. 181-183; See also, Evidence of Prof. Jarvis Brownlie,
Transcript vol 31, July 22, 2019, p. 2975, line 14 to p. 2977, line 10.
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policy, which can best be described as ‘“cultural
genocide”.

Physical genocide is the mass killing of the members
of a targeted group, and biological genocide is the
destruction of the group’s reproductive capacity.
Cultural genocide is the destruction of those
structures and practices that allow the group to
continue as a group. States that engage in cultural
genocide set out to destroy the political and social
institutions of the targeted group. Land is seized, and
populations are forcibly transferred and their
movement is restricted. Languages are banned.
Spiritual leaders are persecuted, spiritual practices
are forbidden, and objects of spiritual value are
confiscated and destroyed. And, most significantly to
the issue at hand, families are disrupted to prevent
the transmission of cultural values and identity from
one generation to the next.

In its dealing with Aboriginal people, Canada did all
these things.*°

79.  In this context, Indigenous peoples were dispossessed of their ability to effectively assert
legal rights and bring forward claims to seek redress for wrongs. Rather, they were focussed on
survival. SON’s experience was the same. Alongside this, SON has faced a number of other
obstacles in asserting its rights, including socio-economic barriers, such as poverty, lack of access
to education and political disempowerment; and a legal regime that made it nearly unthinkable for
Indigenous peoples to bring forth legal claims rooted in breach of fiduciary duty or Aboriginal title

until the late 20" century.

80. The following barriers are discussed in more detail below:

3% Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, p. 1.
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(2)

(b)

(d)

(e)

The Indian Act which regulated almost every aspect of life for First Nations and
their members, and included a specific prohibition on raising funds to advance land

claims;

Indian Agents, who administered the /ndian Act on a local level, and had immense

powers to control life on reserve;

Residential schools had the effect of disempowering Indigenous peoples;

The socio-economic circumstances faced by Indigenous peoples were a barrier to

advancing legal claims about their rights; and

The historical state of the law did not allow for Indigenous rights and claims to be

advanced.

(a) The Indian Act Regime

81. Over the course of the late 19" and 20™ centuries, the Indian Act imposed significant

constraints on SON’s ability to bring forward legal claims to vindicate its rights.>! Ontario

acknowledges the existence of some of these barriers — for example, the provision of the Indian

Act in place from 1927 to 1951 that effectively prevented First Nations from hiring lawyers®? — but

the system imposed by the /ndian Act was much more far-reaching in terms of it impact on First

Nations’ ability to bring forward legal claims. This is discussed in the section below.

31 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3231, lines 13-25.
32 Ontario’s Closing Submissions, para 1047.
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82. The first comprehensive Indian Act was passed in 1876 as an amalgamation of existing
laws. It was supplemented and added to yearly.*® As the Royal Commission on Aboriginal Peoples

(1996)** explained:

The Indian Act of 1876 created an Indian legislative
framework that has endured to the present day in
essentially the terms in which it was originally
drafted. Control over Indian political structures, land
holding patterns, and resources and economic
development gave Parliament everything it appeared
to need to complete the unfinished policies inherited
from its colonial predecessors. Indian policy was
now clear and was expressed in the alternative by the
minister of the interior, David Laird, when the draft
act was introduced in Parliament: “[t]he Indians must
either be treated as minors or as white men.” There
was to be no middle road.

In general terms the 1876 act offered little that was
different from what had gone before. It was much
more complex and detailed however, covering
almost every important aspect of the daily lives of
Indians on reserve. >° [emphasis added]

[...]

In subsequent legislation — the Indian Acts of 1876
and 1880 and the Indian Advancement Act of 1884
— the federal government took for itself the
power to mould, unilaterally, every aspect of life
on reserves and to create whatever infrastructure
it deemed necessary to achieve the desired end —
assimilation through enfranchisement and, as a

33 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3226, lines 18-25; Prof.
Jarvis Brownlie, Fatherly Eye: Indian Agents, Government Power and Aboriginal Resistance in
Ontario 1918-1939, Exhibit 4132, p. 34.

34 Evidence of Prof. Jarvis Brownlie, Transcript vol 23, July 23, 2019, p. 3229, line 19 to p. 3230,
line 4: The Royal Commission on Aboriginal Peoples (RCAP) was appointed by Prime Minister
Mulroney after the Oka crisis with the mandate to inquire into the history and conditions of
Indigenous peoples within Canada and to make recommendations to try to address some of the
issues. It released its report in 1996.

35 Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107748.
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consequence, the eventual disappearance of
Indians as distinct peoples. It could, for example,
and did in the ensuing years, control elections and the
conduct of band councils, the management of reserve
resources and the expenditure of revenues, impose
individual land holding through a 'ticket of location'
system, and determine the education of Indian
children.’® [emphasis added]
Departmental Control over Band Councils

83. The Indian Act gave the government tremendous control over the structure and activities
of First Nations governments. The Royal Commission on Aboriginal Peoples (1996) has described
these provisions, which were put in place in the 1870s and 80s, as a tool to “undermining traditional
governance structures™’ For example, over the years, different iterations of the Indian Act

provided for the following controls:

(a) Empowering the Governor in Council to impose a system of elected councils on
reserves whenever it was deemed “advisable for the good government of a band”,
and to depose Chiefs and Councillors “on the ground of dishonesty, intemperance,
immorality or incompetency”, and to declare them incompetent to hold office for

up to three years.*®

The Indian Act, SC 1880, c 28 (43 Vict.), s. 72 [Plaintiffs’ Reply
Book of Authorities, Tab 62]; The Indian Act, SC 1876, ¢ 18 (39
Vict.), s. 62 [Ontario’s Book of Authorities, Tab 220]; An Act
further to amend the Indian Act, SC 1898, ¢ 34 (61 Vict.), s. 9
[Plaintiffs’ Reply Book if Authorities, Tab 32]; Indian Act, RSC
1906, c 81, s. 96, [Plaintiffs’ Reply Book of Authorities, Tab 51].

3¢ Royal Commission on Aboriginal Peoples, Vol 1, Part 1, Chapter 6 — Stage Three: Displacement
and Assimilation, Exhibit 4133, p. 180.

37 Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107723.

3% Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107751; Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2109, p. 3233,
lines 4-17.
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(b) First Nations leaders chosen according to the traditional selection methods in the

community were no longer allowed to exercise any powers;>’

The Indian Act, RSC 1886, c 43 (49 Vict.), s. 75(3), Plaintiffs’ Reply
Book of Authorities, Tab 63.

(c) The Superintendent General of Indian Affairs was given the power to annul the
election of any chief found guilty of “fraud or gross irregularity” in a band council
election and to recommend to the governor in council that such a chief be prohibited
from standing for election for six years. The provision was used to counter the
practice of many bands of holding a sham election to simply appoint or elect their

traditional/hereditary leaders.*’

The Indian Act, 1886, ¢ 28 (43 Vict.), s. 75(4), Plaintiffs’ Reply
Book of Authorities, Tab 63.

(d) The Governor in Council was also empowered to depose.

84. The new band councils had “very limited powers” and were, over the course of the late
19" and early 20" century, subject to increasingly tight control by the Department of Indian

Affairs:*!

39 Royal Commission on Aboriginal Peoples, Vol 1, Chapter 9 — The Indian Act, Exhibit 4137,
p.107751.

40 Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107758.

' Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 24; Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2109, p. 3232,
lines 18-21; P.G. McHugh, Aboriginal Societies and the Common Law, Exhibit 4442, pp. 259-
260.
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(a) The Indian Act gave the Department extensive control over how band funds were
spent, including by requiring federal government approval for First Nations people

to access their own band funds.

An Act Providing for the organisation of the
Department of the Secretary of State of Canada and
for the management of Indian and Ordnance, SC
1868, ¢ 42 (31 Vict), s. 11 [Plaintiffs’ Reply Book of
Authorities, Tab 27]; The Indian Act, SC 1876, ¢ 18
(39 Vict.), ss. 11, 58-60 [Ontario’s Book of
Authorities, Tab 220]; The Indian Act, SC 1880, ¢ 28
(43 Vict.), ss. 69-71 [Plaintiffs’ Reply Book of
Authorities, Tab 62]; The Indian Act, RSC 1886, ¢ 43
(49 Vict.), ss. 69-71 [Plaintiffs’ Reply Book of
Authorities, Tab 63]; An Act to further amend the
Indian Act, SC 1895, ¢ 35 (58-59 Vict.), s. 2
[Plaintiffs’ Reply Book of Authorities, Tab 31]; 4n
Act further to amend the Indian Act, SC 1898, ¢ 34
(61 Vict.), s. 6 [Plaintiffs’ Reply Book of Authorities,
Tab 32]; An Act to amend the Indian Act, RSC 1906,
¢ 20 (10-11 Geo. V.), s. 1 [Plaintiffs’ Reply Book of
Authorities, Tab 33]; Indian Act, RSC 1906, ¢ 81, ss.
87-90 [Plaintiffs’ Reply Book of Authorities, Tab
51]; An Act to amend the Indian Act, SC 1910, ¢ 28
(9-10 Edw. V.), s. 2 [Plaintiffs’ Reply Book of
Authorities, Tab 34] ; An Act to amend the Indian
Act, SC 1919, ¢ 56 (9-10 Geo. V.), s. 2 [Plaintiffs’
Reply Book of Authorities, Tab 37]; An Act to
amend the Indian Act, SC 1926-1927 (17 Geo. V.),
¢ 32, s. 1 [Plaintiffs’ Reply Book of Authorities, Tab
43]; An Act to amend the Indian Act, SC 1924, c 47
(14-15 Geo. V.), s. 5 [Plaintiffs’ Reply Book of
Authorities, Tab 40]; An Act to amend the Indian Act,
SC 1918, ¢ 26 (8-9 Geo. V.), s. 4 [Plaintiffs’ Reply
Book of Authorities, Tab 36]; Indian Act, RSC 1927,
c 98, ss. 90-95 [Plaintiffs’ Reply Book of
Authorities, Tab 52]; An Act to amend the Indian Act,
SC 1936, ¢ 20 (1 Ed. VIII), s. 3 [Plaintiffs’ Reply
Book of Authorities, Tab 44]; The Indian Act, SC
1951, ¢ 29 (15 Geo. VI.), ss. 61-68 [Plaintiffs’ Reply
Book of Authorities, Tab 61] ; Indian Act, SC 1988,
c I-6, ss. 61-68 [Plaintiffs’ Reply Book of
Authorities, Tab 53].
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(b) The Royal Commission on Aboriginal Peoples (1996) commented on the use of

such controls to impeded First Nations organizing to assert their rights:

[T]his made it difficult for bands to organize, since
they would require the approval of the Indian agent
to get access to sufficient funds to travel and meet
among themselves. There is considerable evidence
of the extent to which Indian affairs officials used
their control over band funds to deliberately impede
Indian people from meeting for these purposes.

Royal Commission on Aboriginal Peoples, Vol 1, Part 1, Chapter 7
— Stage Four: Negotiation and Renewal — The Role of the Courts at
p- 200.

(c) All bylaws, rules and regulations passed at band council meetings were subject to

government approval before they could be implemented, giving the Indian

Department an effective veto over band council decisions.*?

Indian Act, RSC 1906, c 81, ss. 97-98, 194 [Plaintiffs’ Reply Book
of Authorities, Tab 51]; The Indian Act, SC 1951, ¢ 29 (15 Geo.
VL), ss. 80-82 [Plaintiffs’ Reply Book of Authorities, Tab 61].

(d) From 1910, there was an explicit provision in the /ndian Act that no contract dealing
with Indian Band funds was binding unless approved by the Superintendent General
of Indian Affairs.

Indian Act, RSC 1906, ¢ 81, s. 87 [Plaintiffs’ Reply Book of
Authorities, Tab 51] as amended by An Act to amend the Indian Act,

SC 1910, ¢ 28 (9-10 Edw. VIL.), s. 2 [Plaintiffs’ Reply Book of
Authorities, Tab 34].

42 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 24-25.
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(e) Starting in 1914, the Superintendent General of Indian Affairs took on an expanded

regulation making power that allowed the Department to pass regulations that

would override band council bylaws.*’

An Act to amend the Indian Act, SC 1914, ¢ 35 (4-5 Geo. V.), s. 6
[Plaintiffs’ Reply Book of Authorities, Tab 35]; Indian Act, RSC
1906, c 81, s. 92 [Plaintiffs’ Book of Authorities, Tab 51],; An Act to
amend the Indian Act, SC 1918, ¢ 26 (8-9 Geo.V.), s. 5 [Plaintiffs’
Reply Book of Authorities, Tab 36]; An Act to amend the Indian
Act, SC 1926-1927, ¢ 32 (17 Geo. V.), s. 2 [Plaintiffs’ Reply Book
of Authorities, Tab 43]; Indian Act, RSC 1927, ¢ 98, s. 95
[Plaintiffs’ Reply Book of Authorities, Tab 52].

® The Indian Agent was given the power to preside at and direct band council

meetings.

The Indian Act, SC 1880, ¢ 28 (43 Vict.), s. 73 [Plaintiffs’ Reply
Book of Authorities, Tab 62]; An Act further to amend “The Indian
Act, 1880, SC 1884, ¢ 27 (47 Vict.), s. 9 [Plaintiffs’ Reply Book of
Authorities, Tab 29],; The Indian Act, RSC 1886, c 43 (49 Vict.), ss.
127-128 [Plaintiffs’ Reply Book of Authorities, Tab 63]; Indian Act,
RSC 1906, ¢ 81, ss. 185,187 [Plaintiffs’ Reply Book of Authorities,
Tab 51]; Indian Act, RSC 1927, ¢ 98, ss. 176-178 [Plaintiffs’ Reply
Book of Authorities, Tab 52]; The Indian Act, SC 1951, ¢ 29 (15
Geo. VI.), s. 79 [Plaintiffs’ Reply Book of Authorities, Tab 61].

85. The Truth and Reconciliation Commission (2015) summarized the effect of these
provisions:
Canada replaced existing forms of Aboriginal government with

relatively powerless band councils whose decisions it could
override and whose leaders it could depose.** [emphasis added]

# Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107758.

* Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, p. 107853.
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86. Prof. Paul McHugh, a legal historian called to testify by Canada, described this as a “legal

obliterat[ion]” of the traditional forms of governance in First Nations:*’

The band was given limited powers of self-
management under the [Indian] Act but these fell far
short of self-government. Those curtailed powers
were anyway subject to the supervision of Crown
officials — its ‘agents’ who lived on the reserve and
practically controlled most if not all of Indian life on
behalf of the Minister.*

87. Prof. Jarvis Brownlie similarly explained,

The Band Council system was designed to ensure the
Indian Department’s control over governance and
political and economic decisions on the reserves, and
the Indian Department throughout the period up to
the beginning of the 1970s remained very resistant to
any efforts to raise issues of treaty implementation or
unlawful takings of land, any grievances related to
treaties and Indigenous rights. And so the Band
Council was used as a tool to help suppress
discussion of these issues and to help prevent
Indigenous people from raising these issues publicly
or pressing claims” 4’

88. This system of control over band councils extended to SON.* SON members that

testified in this trial explained how the Indian Agent was frequently “at odds” with the band

1.49

council.” The Indian Agents working with SON would sometimes refuse to pass along resolutions

4 P.G. McHugh, Aboriginal Societies and the Common Law, Exhibit 4442, p. 184.

4 P.G. McHugh, Aboriginal Societies and the Common Law, Exhibit 4442, p. 184.

47 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3235, line 13 to p. 3236,
line 9.

8 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2109, p. 3235, lines 9-12.

4 Evidence of Ted Johnston, Transcript vol 4, May 1, 2019, p. 398, line 11 to p. 399, line 5.
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and information®, and tried to discourage people in the community from “caus[ing] trouble” for

t.51

the Department.” The specific role of the Indian Agent is discussed in more detail below.

89. The Department’s tight control over band councils persisted through the first half of the
20" century. It not until the 1950s and 60s that the Indian Department began to loosen its control

over the elected band councils. 3

Forced Enfranchisement

90. Another tool the Department used to control the political activities of First Nations was
the mandatory enfranchisement provision, which was added to the Indian Act in 1876 after

voluntary enfranchisement proved to be wholly unappealing to Indigenous populations.>?

The Indian Act, RSC 1876, ¢ 18 (39 Vict.), s. 86, Ontario’s Book of
Authorities, Tab 220.

91. Enfranchisement refers to the loss of Indian status:

Upon enfranchisement, volunteers would no longer be considered
‘Indians’ and would acquire instead the rights common to ordinary,
non-Aboriginal settlers. In addition, they would take a portion of
tribal land with them. They and such property would no longer be
‘Indian’ in the eyes of the law. Reformers saw enfranchisement as a
privilege, not something to be acquired lightly.>*

30 Evidence of James Ritchie, Transcript vol 7, May 15, 2019, p. 664, lines 8-24.

51 Evidence of Howard Jones, Transcript vol 7, May 15, 2019, p. 749, line 7 to p. 750, line 20.

>2 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2109, p. 3234, line 20 to p. 3235,
line 8.

3 RCAP suggests that just one Indian was enfranchised voluntarily. Royal Commission on
Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit 4137, p. 107759.

5% Royal Commission on Aboriginal Peoples, Vol 1, Part 1, Chapter 6 — Stage Three: Displacement
and Assimilation, Exhibit 4133, pp.145-146.
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92. The provision was removed, and reinserted in various forms over the next 60 years.>> A
weakened version of the compulsory enfranchisement provision persisted even after the 1951
revision to the Indian Act: under this provision, the Minister could enfranchise an Indian or a band
only upon the advice of a special committee established for that purpose. If the committee found
that the person or band was qualified and that enfranchisement was desirable, the person or band

in question would be deemed to have applied for enfranchisement.

The Indian Act, SC 1880, c 28 (43 Vict.), s. 99 [Plaintiffs’ Reply
Book of Authorities, Tab 62]; An Act further to amend “The Indian
Act, 18807, SC 1884, ¢ 27 (47 Vict.), s. 16 (repealing and replacing
s 99) [Plaintiffs’ Reply Book of Authorities, Tab 29]; 4An Act to
amend the Indian Act, SC 1919-20 (10-11 Geo. V.), ¢ 50, s. 3
[Plaintiffs’ Reply Book of Authorities, Tab 38]; An Act to amend
the Indian Act, SC 1922, ¢ 26 (12-13 Geo. V), s. 1 [Plaintiffs’ Reply
Book of Authorities, Tab 39]; 4n Act for the gradual
enfranchisement of Indians, the better management of Indian
affairs, and to extend the provisions of the Act 31*' Victoria, Chapter
42, SC 1869 (32-33 Vict.), ¢ 6 (32-33 Vict.) [Plaintiffs’ Reply Book
of Authorities, Tab 28], The Indian Act, SC 1876, ¢ 18 (39 Vict.),
s. 3 [Ontario’s Book of Authorities, Tab 220]; The Indian Act, RSC
1886, ¢ 43 (49 Vict.), ss. 2, 11-12 [Plaintiffs’ Reply Book of
Authorities, Tab 63]; Indian Act, RSC 1906, c¢ 81, ss. 2,14
[Plaintiffs’ Reply Book of Authorities, Tab 51]; Indian Act, RSC
1927, ¢ 98, ss. 2,14-15 [Plaintiffs’ Book if Authorities, Tab 52], The
Indian Act, SC 1951, ¢ 29 (15 Geo. VI.), ss. 11-12, 14, 112
[Plaintiffs’ Reply Book of Authorities, Tab 61].

93. Involuntary enfranchisement was used by the Indian Department to threaten Indigenous
leaders who agitated for the rights of Indigenous peoples, and so had the effect of discouraging or

disallowing Indigenous peoples from bringing forward their claims. One notable example is F.O.

5> Though the involuntary element of the provision was removed in 1880, in 1884, an additional
provision was added to remove the right of a band to refuse to consent to enfranchisement or to
refuse to allot the required land to the individual being enfranchised. Compulsory enfranchisement
was permitted once again in 1920, repealed in 1922, and reintroduced in 1933 — see: Royal
Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit 4137, pp
107759-107760.
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Loft, who was involved in political organizing among the Haudenosaunee in the 1920s.°® As the

Royal Commission on Aboriginal Peoples (1996) noted:

It was hazardous in other ways to attempt to organize
or to bring legal proceedings against the federal
government. This was certainly the experience of
F.O Loft, who was defamed by the deputy
superintendent general of Indian Affairs, repeatedly
investigated by the RCMP at the instigation of Indian
Affairs officials, and even threatened with
enfranchisement because he proposed to bring a legal
action to test the constitutionality of provincial game
laws in light of treaty hunting, fishing and trapping
guarantees.

Royal Commission on Aboriginal Peoples, Vol 1, Part 1, Chapter 7-
Stage Four: Negotiation and Renewal — The Role of the Courts at
pp- 200-201.

94. SON submits that such threats would have thus had the effect of silencing complaints

and the assertion of Indigenous rights.

95. Enfranchisement was removed from the Indian Act in 1985.>7

Policing, Traditional Culture and Personal Lives

96. Several provisions of the Indian Act gave departmental officials tools to punish those it

saw as challenging the Indian Department.

97. For example, from 1884 until 1951, the Indian Act banned Indigenous ceremonies such

as the potlatch. The potlach is a complex ceremony practiced among some West Coast First

56 In Loft’s case, the provision was repealed before the threat could be carried out — see Royal
Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit 4137, pp.
107760-107761.
3" Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107791.
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Nations that involved giving away possessions, feasting and dancing.®® Further amendments
prohibiting other traditional dances and customs followed in 1895.%° These prohibitions were put

in place to assist with Christianization and “civilization” of the tribes.%’

An Act further to amend “The Indian Act 1880, SC 1884, ¢ 27 (47
Vict.), s. 3 [Plaintiffs’ Reply Book of Authorities, Tab 29; The
Indian Act, RSC 1886, c 43 (49 Vict.), s. 114 [Plaintiffs’ Reply Book
of Authorities, Tab 63], Indian Act, RSC 1906, ¢ 81, s. 149
[Plaintiffs’ Reply Book of Authorities, Tab 51; Indian Act, RSC
1927, ¢ 98, s. 140 [Plaintiffs’ Reply Book of Authorities, Tab 52].

98. As historian Paul Tennant explains, in the early 20" century, this provision was a tool to
discourage organizing by Indigenous peoples with a view to bring land claims or asserting their

rights:

Although it had been in place since 1884, the anti-
potlatch provision of the Indian Act, section 140, had
been enforced only sporadically. After Scott became
deputy superintendent, it was amended in 1914 and
1918 to expand the definition of prohibited activities
and to make prosecution easier. Now the prohibition
applied to “any Indian festival, dance or other
ceremony of which the giving away or paying or
giving back of money of any sort forms a part.” The
definition was so broad that it could apply to
virtually any gathering organized by Indians
themselves, including not only the traditional
potlatch but also, in the hands of zealous
missionaries or Indian agents, meetings to discuss
land claims. The penalty for violating the potlatch
prohibition did not include the option of a fine; it was

58 Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107764.

59 Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107766.

60 Royal Commission on Aboriginal Peoples, Vol 1, Part 1, Chapter 6 -Stage Three: Displacement
and Assimilation, Exhibit 4133, p. 183.
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jailing for at least two months and a maximum of
six.%! [emphasis added]

99. In 1927, the Indian Act was amended to give the Superintendent General of Indian Affairs
the power to regulate the operation of pool rooms, dance halls and other places of amusement on
reserves across Canada. This provision was implemented to ensure that Indians “would learn
industriousness and would not spend too much time in leisure pursuits” and another example of a
provision that could be used by the Indian Department to police and discourage any gatherings of

Indigenous peoples.®?

Indian Act, RSC 1927, ¢ 98, s. 95(g), Plaintiffs’ Reply Book of
Authorities, Tab 52.

Report of the Royal Commission on Aboriginal Peoples, Vol 1, Part
2: False Assumptions and Failed Relationship, Chapter 8, at p. 270,
Plaintiffs’ Reply Book of Authorities, Tab 76.

100. The Indian Act also gave officials tools to police the personal lives of the First Nations
people in their charge. For example, as noted below, the Indian Department could stop payments
of annuities or other money. These provisions were intended primarily as a tool to assimilate First
Nations people into Euro-Canadian norms, as explained by The Royal Commission on Aboriginal

Peoples (1996):

The Indian Act further facilitated the imposition of
the government’s assimilative will by insisting on
conformity with Canadian social mores and
providing penalties for non-compliance. Non-
Aboriginal concepts of marriage and parenting were

61 Paul Tennant, Aboriginal Peoples and Politics: The Indian Land Question in British Columbia,
1849-1989 - Chapter 8 - Cut-Offs, Claims Prohibition, and the Allied Tribes, 1916-27 (1990),
Exhibit 4140, p. 101; Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3267,
lines 11-25.

62 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 23-24.
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to prevail. The department could, for instance, stop

the payment of annuity and interest money of, as well

as deprive of any participation in the real property of

the band, any Indian who is proved, to the

satisfaction of the Superintendent General, guilty of

deserting his family, or of conduct justifying his wife

and family in separating from him.... [and] may also

stop the payment of the annuity.... of any Indian

parent of an illegitimate child. ¢
101. Prof. Brownlie explained that they also provided a mechanism for the Indian Department
to punish those who were seen as “too outspoken”. In his expert report, he cited several examples

of First Nations women that were refused aid or assistance as punishment for perceived immoral

behaviour, but also often for making complaints or agitating for improved relief. ¢

Ban on Hiring Lawyers and Indigenous Political Organizing

102. At a number of points in its history, the /ndian Act has contained express provisions

designed to block Indigenous land claims and other political organizing.

103. Prof. Brownlie pointed out that as early as 1906, there is evidence of Department officials
attempting to forbid the use of band funds for hiring a lawyer.®> As noted above, from 1910 on,
there was an explicit provision in the /ndian Act that no contract dealing with Indian Band funds

was binding unless approved by the Superintendent General of Indian Affairs.

Indian Act, RSC 1906, c 81, s. 87 [Plaintiffs’ Reply Book of
Authorities, Tab 51] as amended by An Act to amend the Indian Act,

63 Royal Commission on Aboriginal Peoples, Vol 1, Part 1, Chapter 6: Stage Three — Displacement
and Assimilation, Exhibit 4133, pp.184-185; See also, Prof. Jarvis Brownlie, “The Long Road to
Land Claims: The Historical Development of the Saugeen Ojibway's Capacity to Challenge
Governments on Treaty and Land Issues” (2018), Exhibit 4119, pp. 46-52.

64 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 48-50.

65 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 113-114.
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SC 1910, ¢ 28 (9-10 Edw. VII), s. 2 [Plaintiffs’ Reply Book of
Authorities, Tab 34].

104. In 1927, facing organized and persistent efforts by some First Nations, particularly in
British Columbia, to press concerns about land and sovereignty, the Indian Department
implemented the most direct barrier to land claims yet: a provision in the Indian Act that would

prohibit Indians from paying lawyers to pursue claims without government approval.®® It stated:

Every person who, without the consent of the
Superintendent General expressed in writing,
receives, obtains, solicits or requests from any Indian
any payment or contribution or promise of any
payment or contribution for the purpose of raising a
fund or providing money for the prosecution of any
claim which the tribe or band of Indians to which
such Indian belongs, or of which he is a member, has
or is represented to have for the recovery of any
claim or money for the benefit of the said tribe or
band, shall be guilty of an offence and liable upon
summary conviction for each such offence to a
penalty not exceeding 200 dollars and not less than
fifty dollars, or to imprisonment for any term not
exceeding two months.

Indian Act, RSC 1906, ¢ 81 [Plaintiffs’ Reply Book of Authorities,
Tab 51] as amended by An Act to amend the Indian Act, SC 1926-
1927, ¢ 32 (17 Geo. V.), s. 6 [Plaintiffs’ Reply Book of Authorities,
Tab 43]; Indian Act, RSC 1927, ¢ 98, s .141 [Plaintiffs’ Reply Book
of Authorities, Tab 52], repealed by The Indian Act, SC 1951, ¢ 29
(15 Geo. VL) [Plaintiffs’ Reply Book of Authorities, Tab 61].

105. Historian Paul Tennant observed:

Had [Crown officials] sought merely to prevent
outside agitation, the amendment could easily have

% Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 31, 2019, p. 3264, lines 17-25; See
also: Paul Tennant, Aboriginal Peoples and Politics: The Indian Land Question in British
Columbia, 1849-1989 - Chapter 8§ - Cut-Offs, Claims Prohibition, and the Allied Tribes, 1916-27
(1990), Exhibit 4140, pp. 111-112; Prof. Jarvis Brownlie, “The Long Road to Land Claims: The
Historical Development of the Saugeen Ojibway’s Capacity to Challenge Governments on Treaty
and Land Issues” (2018), Exhibit 4119, pp. 20-21.
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been phrased to apply only to persons who were not

Indians. But their intent was to prevent all land

claims activity and, above all, to block the British

Columbia claim from getting to the Judicial Council

of the Privy Council. Striking at monetary

exchanges, actual or promised, was chosen as the

most expedient legal means to this end; monetary

support was essential to land claims activities, and

monetary exchanges could be identified and proven

in court.”®’
106. Tennant concluded that the provision made it impossible for any organization to exist if
pursuing land claims was one of its objectives.®® The Royal Commission on Aboriginal Peoples
(1996) agreed, noting that the provision was motivated by “a desire to reduce the effectiveness of
Indian leaders...and of Indian organizations” and had the effect of “imped[ing] Indians all across

Canada from acquiring legal assistance in prosecuting claims”.® SON submits that the provision

sent a strong message that land claims activities would not be tolerated.

107. Prof. Brownlie discussed the Pottawatomi claim in his evidence, noting that while this
claim was an instance where the Indian Department granted permission for legal counsel to
represent the Indigenous group in the claim, this was an anomaly for several reasons explained

below.

67 Paul Tennant, Aboriginal Peoples and Politics: The Indian Land Question in British Columbia,
1849-1989 - Chapter 8 - Cut-Offs, Claims Prohibition, and the Allied Tribes, 1916-27 (1990),
Exhibit 4140, pp. 111-112. Officials were concerned about the British Columbia claim reaching
the Judicial Council of the Privy Council because of the 1921 ruling that aboriginal title was a pre-
existing right that should be presumed as continuing in Amodu Tijani v The Secretary Southern
Provinces (Nigeria), [1921] 2 AC 399; See discussion at Paul Tennant, Aboriginal Peoples and
Politics: The Indian Land Question in British Columbia, 1849-1989 - Chapter 8 - Cut-Offs, Claims
Prohibition, and the Allied Tribes, 1916-27 (1990), Exhibit 4140, pp. 101-102.

68 Paul Tennant, Aboriginal Peoples and Politics: The Indian Land Question in British Columbia,
1849-1989 - Chapter 8 - Cut-Offs, Claims Prohibition, and the Allied Tribes, 1916-27 (1990),
Exhibit 4140, pp. 111-112.

69 Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, pp. 107770-107771.
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108. Starting in the late 19" century, a group of Pottawatomi people originally from the United
States and living in Canada pursued a claim against the United States governments for annuity

moneys they were owed as a result of a number of treaties made with the U.S. Government.”®

109. Even though the claim was not against the Canadian government, the Department became
heavily involved in the relationship between the Pottawatomi claimants and their legal counsel,”!
and sought to control how the claim was prosecuted and organized, including not allowing the
claimants to fire their existing lawyer and instead hire American lawyers that the Pottawatomi
claimants believed would be more effective.’”> While the Department made efforts to ensure the
lawyers’ remuneration was not too high, they also devoted their efforts to ensure that any funds
received through the claim should be paid in trust to the Indian Department, rather than to
individual claimants.”> The claim continued for decades without being settled or otherwise

resolved.”

70 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 61-70; Evidence of Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3276,
lines 2-14.

"1 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 66.

72 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 61-62, 65.

73 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 61-62; C.J. Smith to Supt. Indian Affairs, February 15, 1911, Exhibit 3434.
Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3280, line 5 to p. 3281, line
12.

4 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 65-67.
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110. When the ban on hiring lawyers was instituted in 1927, legal counsel for Pottawatomi in
Canada had to apply for approval. Approval was granted, but it was noted that “should other similar
requests be received, each can be considered on its merits.” ’> There was no pro forma or automatic

approval of such requests.’®

111. SON submits that this approval does not suggest that requests for approval for legal
counsel to advance Indigenous claims — particularly claims against Canada — would have been
approved. As Prof. Brownlie points out, “[t]he fact ... that the Indian department gave consent to
lawyers prosecuting the Potawatomi claim cannot be taken as any indication of its attitude toward
claims directed at the Canadian government.””’ It is key to consider that this claim posed no threat
to Canada; in fact, if it had been settled and paid, Canada would have stood to gain “since the
Pottawatomi it regarded and treated as its “wards” would have received a considerable amount of

money”, which Canada hoped to have deposited into Indian trust funds.”

112. While the provision was ultimately repealed in 1951, the perception that it was illegal to

pursue land claims persisted.”” SON submits that this provision effectively prevented First

> Memo by Harold McGill, Director of Indian Affairs, to The Deputy Minister, May 15, 1939,
Exhibit 3644, p. 5.

76 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 68.

7 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 70.

78 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 61.

7 Prof. R. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 70. Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3282,
line 25, to p. 3285, line 5; Evidence of Vernon Roote, Transcript vol 6, May 14, 2019, p. 579, lines
4-21.

60



Nations from launching claims against the government, and served as a chill on potential claims

both while it was in force and after it was repealed.

Indian Act, RSC 1906, ¢ 81 [Plaintiffs’ Reply Book of Authorities,
Tab 51]. as amended by the Indian Act, RSC 1927, ¢ 98, s. 141
[Plaintiffs’ Reply Book of Authorities, Tab 52].

The Indian Act, SC 1951, ¢ 29 (15 Geo. VL) [Plaintiffs’ Reply Book
of Authorities, Tab 61].

(b) Indian Agents

113.  The front line of departmental control over the activities of First Nations and their elected
councils, and the person responsible for operationalizing many Indian Act powers on the ground,

was the Indian Agent.°

114. Indian agents were given extensive control over life on reserve. As the Royal Commission
on Aboriginal Peoples (1996) explained: “With their control of local administrative, financial and
judicial matters, it is easy to understand how they came to be regarded as all-powerful and as
persons of enormous influence in community life on most reserves.”®! They had the power to
decide who was entitled to relief, and how much; to distribute treaty payments; to administer band
funds; to administer band elections; to preside over band council meetings and break any ties in

the votes; and to deal with the estates of the deceased, among many other powers.*?

115.  Prof. McHugh compared the role of the powerful Indian Agents to “czars”, and noted that,

80 Prof. R. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 39.

81 Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107772.

82 Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, pp. 107772-107773.
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in practice the reserves became fiefdoms of federal
Indian Agents. The management of Indian Affairs
became substantially a matter of the various Agents
administering the reserve, its people, and assets
under the shell provision of the [Indian] Act.®’

116. The Indian Agents’ control over relief was particularly significant:

Indian agents were virtually the only route to the
benefits the Indian department could provide,
including financial aid such as loans and social
supports such as “relief,” a form of assistance to
those in need that usually took the form of food and
other necessary goods. Given that municipalities,
which handled social assistance for everyone else,
refused to provide relief for First Nations people, and
that the people could not receive loans from banks
because their land and personal goods could not be
used as collateral, these roles of the Indian agent
were particularly important. Of course, in turn this
meant that for most people it was important to
cultivate good relations with the Indian agent, in case
one might need his help down the road.34

117.  The wide-ranging roles and responsibilities accorded to Indian Agents, combined with the
poverty and marginalization of many people living on reserves, gave Indian Agents tremendous

power over the First Nations under their charge. As Prof. Brownlie explained,

The agents ran the schools, the band councils, and the
reserve economies. Aboriginal poverty and
marginalization strongly reinforced the importance
of the agent, who could offer part-time jobs on the
reserve, mediation with the dominant society, and
access to food rations and relief in time of need.

8 P.G. McHugh, Aboriginal Societies and the Common Law, Exhibit 4442, p. 184.

8 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 43-44.
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Given his potential to help those in difficulty, he was
not someone to cross lightly.%

118. Indian Agents were also central to the justice system on reserve:

Since 1881, agents had been justices of the peace for
reserves under their charge, responsible for offences
under the Indian Act and some sections of the
Criminal Code. This meant that for minor offences
(most often for alcohol consumption) the agent
frequently laid the charges himself, investigated
them, examined the evidence, pronounced the
verdict, and, if applicable, assigned a penalty. For
fines of $10 or less, or 30 days in jail, no appeal was
permitted. Such a form of justice could hardly have
the appearance of impartiality or due process.®

119.  Prof. McHugh, observed that, over the first half of the 20" century, the power of Indian
Agents over the justice system on reserve only grew, with statutory amendments and

administrative practices giving Indian Agents additional tools with which to quell any dissent:

[S]tatutory amendments and administrative practices
had increased the powers wielded by the Indian
Agents over the reserve. These agents had been
justice of the peace since 1881 and their powers were
extended significantly in 1884. Not only could they
conduct legal proceedings on the reserve but a new
offence was created of inciting ‘three or more
Indians, non-treaty Indians or half-breeds’ to breach
the peace or make ‘threatening demands on a civil
servant. At the time, these measures were aimed
at the Cree and Metis people of the prairies and
showed the extent to which opposition to
governmental control would not be brooked. The
same legislation also prohibited the potlatch and
Tamanawas dance, both important cultural
ceremonies for western Indians but regarded with

85 Jarvis Brownlie, Fatherly Eye: Indian Agents, Government Power and Aboriginal Resistance in
Ontario 1918-1939, Exhibit 4132, p. 29.

% Jarvis Brownlie, Fatherly Eye: Indian Agents, Government Power and Aboriginal Resistance in
Ontario 1918-1939, Exhibit 4132, pp. 35-36. See also: Royal Commission on Aboriginal Peoples,
Vol 1, Chapter 9 — The Indian Act, Exhibit 4137, pp. 107761-107762.

63



horror by the missionaries. The authority of Indian
Agents as justices of the peace was further enhanced
in 1894. In addition the 1836 legislation set out the
supervisory role of the Agent in band council
meetings.®’ [emphasis added]

120. In 1933, the authority of Indian Agents was reinforced by an administrative directive
requiring that all Indian complaints and inquiries be directed to the Indian Affairs branch through
the local agent. As a result, band complaints about agents had to be directed to headquarters in

Ottawa by the very agents complained about.®®

121.  The result was that Indian Agents were seen as dictatorial, authoritarian and oppressive

figures by the people they were supposed to serve.*’

122. As set out in an agreed statement of facts, Saugeen and Nawash were assigned separate
Indian Agents up until 1958, when the two agencies were consolidated into the Bruce Agency
(later renamed the Bruce District). Subsequently, the two First Nations shared one Indian Agent,

with the last one being appointed to her position in October 1973.%°

123.  In respect of Indian Agents serving early in and towards the middle of the 20" century,
SON members’ oral history and testimony certainly confirms that there was the same perception

that the Indian Agent was dictatorial and oppressive:

87 P.G. McHugh, Aboriginal Societies and the Common Law, Exhibit 4442, p. 260.

88 Royal Commission on Aboriginal Peoples, Vol 1, Part 2, Chapter 9 — The Indian Act, Exhibit
4137, p. 107758.

8 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 53.

% Agreed Statement of Facts Regarding Indian Agents, Superintendents, and Officers-in-Charge
at Saugeen and Nawash, Exhibit 4551.
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(a) John Nadjiwon from the Chippewas of Nawash explained that:

The Indian agent was more — well being a
governmental representative, I guess he had — he had
more or less the last say. No matter what we
transacted, he would still have the last say and he was
looked upon somewhat like a — I guess in a sense
maybe a little harsher word probably would like a
dictator in a sense because he pretty well controlled
the activity of the Reserve. He even had powers to
take children away from families and ship them off
to residential school, which I was one of them.!

(b) Howard Jones, a member of Chippewas of Nawash, explained his own recollection

of the Indian Agent as a child growing up on the reserve:

Well, I do recall certain situations with the Indian
agent. Indian agents were very domineering, like,
they were like landlords ... they claimed full power
over the people that they administrated. ... they
openly would tell people at council or councillors or
whatever, that if they made certain resolutions that
they would not pass them on [to Indian Affairs] or ...
you know, “you can make that resolution if you want
but it’s not going anywhere because I won’t send it
out. ... you’re only allowed to do what I tell you you
can do.” ... And I don’t think I came through the
worst of the times with Indian agents, but I did come
through some ... recalling now, the events that
happened were very, very demeaning situations with
Indian agents. Like, they had no problem with
walking into your home without being announced,
you know, they felt that they had the right to do and
go anywheres. They acted like a bad dad. ... Like,
Dad being in the sense that they felt that they could
do anything to you. You know — and didn’t have to
do anything for you.”?

I Rule 36 evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
Question 79, pp. 19-20 and November 5, 2002, Cross-Examination, Exhibit 3952, Questions 141-
149, pp. 38-40 and Questions 513-518, p. 108.

92 Howard Jones, interviewed by Jarvis Brownlie, Cape Croker, June 7, 2016, Exhibit 3922, p. 3.
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(©) Dale Jones, from the Chippewas of Nawash, explained that it was “always like [the

Indian Agent] had his thumb on us”.”?

(d) Ted Johnston, from the Chippewas of Nawash, explained that,

The Indian Agent was omni-puissant. He had all the
power, and he abused that power... There was lots of
times that the people would have something, they
would take it to Council and —to try to get some
solution to it. And at which time he was like, almost
like the king here.””*

(e) James Ritchie, from Saugeen First Nation, explained that the Indian agent was seen
as “an oppressor.”®> He explained:

I’'m not going to say it was Communism, what the
Indian agent was doing, but it was something like
that. Like, it was — they ruled over you. And if you
didn’t listen to the rules, then, poof, you’re gone
somewhere, they’d ship you away. Or they’d take
you kids and make you shut up, stuff like that.”®

He further noted the perception that if they stood up to the Indian Agent “I’m pretty
sure nothing good would happen to you, that’s for sure. If there was any rations
given, you wouldn’t get any, probably. ‘Cause you’re a — what would you be called

in that day, a renegade or something? You’d be one of them.”””’

As a child, James Ritchie:

93 Evidence of Dale Jones, Transcript vol 8, May 16, 2019, p. 850, line 10 to p. 851, line 9.

% Evidence of Ted Johnston, Transcript vol 4, May 1, 2019, p. 397, line 11, to p. 398, line 10.

% Evidence of Jim Ritchie, Transcript vol 7, May 15, 2019, p. 661, line 4 to line 12.

% Jim Ritchie, interviewed by Jarvis Brownlie, Saugeen First Nation, June 2, 2016, Exhibit 3918,
p- 4.
o7 Jim Ritchie, interviewed by Jarvis Brownlie, Saugeen First Nation, June 2, 2016, Exhibit 3918,
p. 16.
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had a fear of the Indian Agent because at home the
old people like my grandfather, grandmother, my
mother would always tell us not to talk too much to
that guy, the Indian Agent. They said, those guys can
take you away, they would say to us. You know,
like, they would send your away. So that was where
I got my fear from that person, and I always had a
fear of those people like that way from when I was
growing up.”®

) Walter Johnston from the Chippewas of Nawash, noted that “I remember past
Indian agents whose mandate was to control life on the reserve from the womb to

the tomb. Life was totally regimented by the Department of Indian Affairs.””’

124.  The Indian Agents exercised considerable control over band council deliberations and
decisions.!” John Nadjiwon of Chippewas of Nawash Unceded First Nation explained that the
agent would rewrite the resolutions back in his office after council meetings, and would have
councillors sign off on resolutions they had not read by folding over the piece of paper containing

the resolution.'?!

Vernon Roote, a former Chief of Saugeen First Nation, noted that the Indian
Agent did not forward all their complaints and letters to Ottawa.!'> Wilmer Nadjiwon, a former

Chief of the Chippewas of Nawash Unceded First Nation, explained how the Indian Agent would

control the activities of the band council:

If the agent said you can’t fish there, you can’t fish
there. You did not dispute the agent. He knows

%8 Evidence of Jim Ritchie, Transcript vol 7, May 15, 2019, p. 661, line 22 to p. 662, line 23.

9 Jimelda Johnston & Kathleen (Kiki) Delorme, The Elders of Neyaashiingaming, “We Have
Spoken” (Owen Sound, Ontario: Stan Brown Printers Ltd., 1992), Exhibit 3880, p. 7.

100 prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 56-57.

101 Rule 36 evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
pp. 20-22.

102 Evidence of Vernon Roote, Transcript vol 5, May 13, 2019, p. 513, lines 17-18; p. 515, line 2
to p. 516, line 8 and p. 516, lines 14-24.
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everything. It wasn’t until my time that the agent
came into question. I used to spend 5 or 6 meetings
a year as an observer at the table. And I thought,
what the hell, the council has [no] authority, the
agent has the authority. He tells when he wants a
motion, how it is to be said, how printed... He gives
it to the secretary and he records it, he asks someone

to pass it, somebody to second the motion and that’s
it 103

125.  Over the course of the trial, this Court heard from a number of witnesses that an Indian
Agent had been spotted on more than one occasion burning documents that belonged to the

community:

(a) Saugeen member Vernon Roote explained:

In the middle of the 1950s the Indian Agent, and I’'m
not exactly sure who it was, I think it was Bouchard;
he went about to clean out the basement of the Indian
Agency building; and some of the papers that were
there he had decided to burn them; and he took them
to the local dump that we had here in the community
and went about burning some of the paper documents
that were in the basement of the agency.

And in doing so a couple of our fellows, James
Wesley and Alex Solomon, happened to notice that
he had taken an amount of paper to burn and destroy
it at the dump.

And when he went there and left, Jim Wesley and
Alex Solomon went digging around to see what they
could salvage. And they were able to salvage, I
believe, three minute books; and those minute books
were of different times of course. And I believe
those minute books are still within our files within
the band office. '

103 Interview with Wilmer Nadjiwon, by Patrick Nadjiwon, June 4, 1991, Exhibit 3879, pp. 5-6.
194 Evidence of Vernon Roote, Transcript vol 5, May 13, 2019, p. 524, line 11 to p. 525, line §;
Evidence of Vernon Roote, Transcript vol 6, May 14, 2019, p. 551, line 22 to p. 553, line 7 and p.
590, line 4 to p. 591, line 22.
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(b)

(©)

(d)

(e)

®

James Ritchie from Saugeen First Nation explained that he understood that
incidents of burning documents may have occurred at both Saugeen and Cape

Croker.'®

Darlene Johnston from the Chippewas of Nawash testified that documents were
burned before the last agent left Cape Croker, including ledger books and letter
books.'% Some of these documents were saved, and were stored in the band office

and later in a safe in the land claims office.'"’

Marshall Nadjiwon witnessed the Indian Agent burning documents when he was
14 years old and was painting the windows of the Indian Agency. This was in the

early 1960s.!%®

Ted Johnston noted:

There was a certain person that was the Chief here
Wilmer Nadjiwon at one time was here and he
happened to be down at the Indian Agency, which is
jus the big stone building down the road here. And
he seen the Indian Agent out there burning papers,
and it was the records of the Council meetings and
such, and he was out burning them.!%

John Nadjiwon testified:

195 Evidence of Jim Ritchie, Transcript vol 7, May 15, 2019, p. 667, line 19, to p. 668, line 24.

106 T etter books are copies of letters that had been sent by the Indian Agent to various people, but
most often to the Department of Indian Affairs in Ottawa. Evidence of Darlene Johnston,
Transcript vol 23, July 8, 2019, p. 2307, line 25 to p. 2308, line 6.

197 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2263, line 24 to p. 2265, line

2

198 Evidence of Marshall Nadjiwon, Transcript vol 22, June 28, 2019, p. 2090, line 9 to p. 2091,

line 2.

199 Evidence of Ted Johnston, Transcript vol 4, May 1, 2019, p. 398, line 11 to p. 399, line 5.
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[T]he Indian agent, like Fred Purser when he left, he
burnt everything out in the backyard of what was in
that office, and we were quite fortunate to have Mr.
Howard Chegahno and Wilmer Nadjiwon pick up
some of the books. They were ledger books. They
were about maybe 20 inches and they were about -
well I'd say four or five inches deep like, and these -
what was in those ledger books was the names of the
people that were - supposedly bought land on the -
on the Peninsula, and when they bought land they
paid so much down and after each name there was a
blank space and on the top 'balance owing,' and the
amount of the balance owing was written. !

126. Prof. Brownlie explained that this kind of event would not typically appear in the
documentary record. He noted that in spite of variations across community accounts of the
incident(s), there are important commonalities in these stories, which illuminate how the

community saw the Indian agent:

It is always the Indian Agent. It is always the burning
of books and I think in every case they specify that
they are books that record land transactions.

And what that tells you is that a community story has
circulated that gives you insight into the
community understandings of their relations with
Indian Agents in which the Indian agent was seen
as not necessarily trustworthy, as someone who
withheld information about land from them, and
the fact that they always mention land books,
ledgers related to land sales, shows how
important those records were to the community.

One of the problems with this kind of story is that
sometimes people discount stories like this because
of the inconsistencies on some details, such as when

119 Rule 36 evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
p. 22.
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it happened and who witnessed it, and that would be
a great mistake.!!! [emphasis added]

127. SON submits that Prof. Brownlie’s opinion highlights the value of and role of this
evidence: it is clear that SON members perceived the Indian Agent as someone who a) very likely
destroyed community documents; and b) was likely to make specific efforts to obstruct their

claims.

128.  SON further submits that the impact of the domination on the Indian Agent was to make it
difficult for the community to research and launch claims. The effect of such tight control over
band council activities — and such serious personal ramifications for individuals who fell out of
the Indian Agent’s good graces — was to practically prevent the community from organizing to
assert its rights. This situation persisted until the late 1960s, when the Indian Agent left SON’s

Iréscrves. 12

(c) Residential Schools

129.  The residential school system has had a significant impact on the ability of Indigenous

peoples, including SON, to assert their rights. Designed to assimilate Indigenous children into

"1 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3205, line 1 to p. 3207,
line 19, especially p. 3207, lines 2-19.

112 Evidence of Jim Ritchie, Transcript vol 7, May 15, 2019, p. 666, line 20 to p. 667, line 2 —
Indian Agent left Saugeen in the late 1960s; Indian Agents began to be phased out in the 1960s -
Royal Commission on Aboriginal Peoples, Vol 1, Chapter 9 — The Indian Act, Exhibit 4137, p.
107758; Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of
the Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 33- Wilmer Nadjiwon expelled the Indian Agent from Cape Croker in 1967. For
many years, there was an Indian agent stationed at each of Saugeen and Nawash. In 1958, the
two agencies were amalgamated and housed at Saugeen: Report of the Indian Affairs Branch for
the Fiscal Year ended March 31, 1959, Exhibit 4091, p. 82. However, the agent was likely to have
made continued visits to both communities after that date: Evidence of Prof. Jarvis Brownlie,
Transcript vol 31, July 23, 2019, p. 3247, line 2 to p. 3248, line 1. Evidence of Darlene Johnston,
Transcript vol 23, July 8, 2019, p. 2284, lines 1-5.
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mainstream Canadian culture by separating them from their families and communities,!!?
residential schools operated in Ontario throughout the 19" century and most of the 20" centuries.
Starting in 1894, attendance at the schools was compulsory.!'* No child could be discharged from
the school without the approval of the Indian Department.''> The schools reached peak enrollment
in the late 1950s. ''® It was not until 1998 that the last residential school in southern Canada was

closed.!"”

130.  The conditions in residential schools have been well documented. Children were subject

8 9

to abuse!'®; received a poor education'!®; were prevented from and punished for speaking their

own languages'?’; and were made subject to appalling conditions, including inadequate food'?!

113 Bvidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3251, lines 7-24.

114 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, p. 60.

15 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, p. 61.

16 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, p. 63.

"7 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, p. 70.

"8 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, pp. 101-110.

19 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, pp. 71-80.

120 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, pp. 80-84.

121 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, pp. 85-90.
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and medical care!??, that lead to a high death rate among children who attended.!?®> Although
parents often attempted to resist by refusing to send their children to the schools, or by refusing to
return those children who managed to run away from the residential schools, they faced the risk of
legal reprisals for this resistance.'?* An 1894 amendment to the Indian Act made parents who did
not return truants to residential school subject to prosecution.'?> Government officials would also
sometimes deny treaty payments or food rations to parents who tried to keep their children out of

schools.!2°

An Act further to amend “The Indian Act”, SC 1894, ¢ 32 (57-58
Vict.), s. 11, Plaintiffs’ Reply Book of Authorities, Tab 30.

131.  SON members attended the Mount Elgin residential school at Muncey and the Spanish

Residential School on the north shore of Lake Huron.'?’

122 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, pp. 90-99.

123 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, pp. 92-93.

124 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, p. 114.

125 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, p. 119.

126 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, p. 115.

127 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 29-30; Jimelda Johnston & Kathleen (Kiki) Delorme, “The Elders of
Neyaashiingaming, ‘We Have Spoken’” (Owen Sound, Ontario: Stan Brown Printers Ltd., 1992),
Exhibit 3880, for instance at pp. 27, 33, 35, and 41; Evidence of Jim Ritchie, Transcript vol 7,
May 15, 2019, p. 661, line 22 to p. 662, line 23, Evidence of Prof. Jarvis Brownlie, Transcript vol
31, July 23, 2019, p. 3259, line 1 to p. 3261, line 5.
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132.  One of the many destructive legacies of their experiences has been to disempower them

from bringing legal claims against the government. As Prof. Brownlie explained:

Residential schools had a ... huge impact on the
ability of the Saugeen Ojibway people to bring land
claims and on several fronts. They experienced this
very harsh regime that left them often troubled, that
left them feeling unjustly treated, that left them afraid
of white authorities. They received very poor
educations in these institutions....So in many ways
they were disempowered, they were left poorly
educated, they were trained to obey and not take
initiative, and they were deprived of an
understanding of their own history and culture which
meant it was also not easy for the community to
retain its own historical traditions, its own oral
history. It wasn’t easy for them to pass down the
knowledge that their Elders had, which included
knowledge about the Treaties and their history of
trying to defend their lands and resources.!'?®

(d) Socio-economic Barriers

133.  SON also faced significant socio-economic barriers that limited their capacity to bring land

claims in the Canadian courts.

Poverty

134. A lack of financial resources was a significant factor that limited SON’s ability to

effectively assert their rights:

Where Indigenous land rights are concerned, the
people who might have asserted the rights in court
were unable to do so because they did not understand
the legal system, did not have the financial resources
to hire lawyers, or were legally prevented from
litigating, either by Crown immunity from suit or by
discriminatory laws such as the section of the
Canadian Indian Act enacted in 1927 that made it an

128 Evidence of Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3261, line 6 to p. 3262, line
17.
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offence, absent written permission from the
Superintendent General of Indian Affairs, for anyone
to solicit or receive funds from Indians to pursue any
of their claims.'?

135. Poverty affected SON both individually and collectively. Members of SON often
experienced “hard times”.!3° Stella Johnston, born in 1926, noted that in her childhood, “There
wasn’t a lot of money... People were poor.”!3! Ross Waulkie, born in 1927, noted that “a lot of

times we didn’t know where our next meal would come from.”!?

136.  SON members also faced discrimination in securing employment, and that reinforced their
poverty.'* SON’s poverty in turn reinforced their dependence on relief, which was controlled by
the Indian Agent. So, not only did poverty mean that they lacked the resources to dedicate to
advancing land claims, but it also served to increase the influence of the Indian Agent in

community life, as discussed above.

Little Access to Education

137. Not only did residential schools have a destructive impact as described above, they also

failed to provide access to good education. Rather, as described by the Truth and Reconciliation

129 Kent McNeil, “Indigenous Rights Litigation, Legal History, and the Role of Experts,”
Saskatchewan Law Review vol. 77 (2014), pp.181-2 [footnotes omitted] [Plaintiffs’ Reply Book
of Authorities, Tab 70]; See also: Prof. Jarvis Brownlie, “The Long Road to Land Claims: The
Historical Development of the Saugeen Ojibway’s Capacity to Challenge Governments on Treaty
and Land Issues” (2018), Exhibit 4119, pp. 103-105.

130 prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 103-104.

131 Stella Johnston, in Johnston & Delorme, Elders of Neyaashiingaming, “We Have Spoken”,
Exhibit 3880, p. 87.

132 Ross Waukie, in Johnston & Delorme, Elders of Neyaashiingaming, “We Have Spoken”,
Exhibit 3880, p. 93.

133 Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the Saugeen
Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018), Exhibit 4119,
pp- 107-108.
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Commission (2015), as educational institutions they were failures. Classes were overcrowded;
individuals appointed as teachers lacked teaching abilities as priority was placed on religious
commitment instead; and rather than just attend as students there to be educated, students were
expected to work to support and run the schools, so many residential schools operated on a half

day system. !*

138. Until the second half of the 20" century, very few SON members had access to better
education. Outside of residential school, options were for schooling were limited as well. The
schooling provided on reserve was limited, and going beyond it involved costs for boarding and

135

transport that were beyond reach for many people. The Department was often reluctant to

assist. 3¢

139. In this context, it was only in the late 1950s and 60s that more community members
began graduating from high school.'*” This access to more adequate education enabled SON

members to start to be able to better navigate a foreign judicial system. !

134 Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, The Trust and Reconciliation Commission of Canada
(2015), Exhibit 4138, pp. 71-74, 77-78.

135 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 105.

136 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 105-106; Walter Johnston, in Johnston & Delorme, Elders of Neyaashiingaming,
“We Have Spoken”, Exhibit 3880, p. 7.

137 Vernon Roote, interviewed by Jarvis Brownlie, Saugeen First Nation, June 2, 2016, Exhibit
3919, p. 17.

138 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, pp. 105-106.
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Political Disempowerment

140. Status Indians were not entitled to vote federally until 1960, and provincially until
1954.13% Accordingly, they would have had little influence with elected officials. This was another

barrier to SON vindicating their rights.!'*

An Act to amend the Canada Elections Act, SC 1960, ¢ 7 (8-9
Elizabeth II), Plaintiffs’ Reply Book of Authorities, Tab 47.

An Act to amend the Election Act, 1951, Ontario Statute 1954, ¢ 25,
Plaintiffs’ Reply Book of Authorities, Tab 46.

(e) Historical State of the Law

141. The legal technology to bring claims for a declaration of Aboriginal title or for a breach
of fiduciary against the Crown did not exist until the late 20" century. As Prof. McHugh observed,
the “common law did not have the machinery or the apparatus to intervene” in the relationship
between the Crown and Indigenous peoples in the 19" and for most of the 20" century.'*! More
succinctly, when asked about the legal technology to pursue Aboriginal title in the 19" and into
the 20" century, Prof. McHugh said “Believe me, if Aboriginal people could have sued, they would

have sued.”'*?

142. Until Calder in 1973, the very existence of Aboriginal title was in question.'** Prior to

this period, courts saw Aboriginal rights, as “matters of non-justiciable executive grace, or to the

139See, generally: P.G McHugh, Aboriginal Societies and the Common Law, Exhibit 4442, pp.
262-264.

140 Evidence of Prof. Paul McHugh, Transcript vol 68, December 10, 2019, p. 8832, line 15 to p.
8833, line 3; P.G McHugh, Aboriginal Societies and the Common Law, Exhibit 4442, pp. 262-
264.

141 Evidence of Prof. Paul McHugh, Transcript vol 67, December 9, 2019, p. 8627, lines 11-12.
142 Evidence of Prof. Paul McHugh, Transcript vol 67, December 9, 2019, p. 8642, lines 5-7.

193 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 101.
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extent they had any legal footing, specific statutory conferral”!'** and had largely declined to
intervene in the relationship between the Crown and Indigenous peoples.!* As Prof. McHugh

explained, it was only in,

In the last quarter of the twentieth century [that]....
courts gave legal foundation to tribal peoples’ claims
to the use and occupation of lands they had occupied
since pre-contact times. Until the judicial recognition
of common law aboriginal title, the prevailing
juridical pattern in these loyalist jurisdictions
[Canada, Australia and New Zealand], had largely
been one of neglect and indifference toward tribal
land claims (both for historical losses and
contemporary retention). In a 20-year period,
spanning 1973 through 1992, that engrained pattern
changed dramatically. This was a ‘break through
era’ during which the aboriginal peoples of North
America and Australasia became rights bears-
bearing inhabitants of the host common law legal
systems. Outsiders — outcasts — were transformed
into meaningful legal actors. An important juncture
had been reached from which national law took a
new direction: the previous (shameful) pattern of
legal exclusion was to be replaced by one of
inclusion. These judgments began with Calder in
Canada’s Supreme Court (1973)...14

143. Calder represented an “assertion by the courts of a new role in what until then had been

the mostly non-justiciable.”'*” However, Calder was merely a starting point — “an outset at which

144 P.G McHugh, Aboriginal Title: The Modern Jurisprudence of Tribal Lands Rights (Oxford:
Oxford University Press, 2011), Exhibit 4443, p. 5.

145 P G McHugh, Aboriginal Title: The Modern Jurisprudence of Tribal Lands Rights (Oxford:
Oxford University Press, 2011), Exhibit 4443, p. 27. See also, p. 29: “Until these judgments, the
courts had taken a hands-off attitude towards interposition in Crown relations with the tribes on
matters related to the enjoyment of their traditional land and resource-related rights. This was
essentially a continuation of a legal position that went back to the imperial era...”

146 .G McHugh, Aboriginal Title: The Modern Jurisprudence of Tribal Lands Rights (Oxford:
Oxford University Press, 2011), Exhibit 4443, p. 3.

147 p.G McHugh, Aboriginal Title: The Modern Jurisprudence of Tribal Lands Rights (Oxford:
Oxford University Press, 2011), Exhibit 4443, p. 31. See also, p. 68 — As a doctrine, [aboriginal
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the courts did not describe cogent or fully formed sets of rights so much as announce their
willingness to embark on the exercise of building such sets. [It] projected rather than articulated
... common law Aboriginal rights.” '*® The content and requirements for proof of Aboriginal title
were not defined until Delgamuukw in 1997, and the first time a specific area of land was declared
to be subject to Aboriginal title was in 2014 with Tsilhgot’in Nation.

Delgamuukw v British Columbia, [1997] 3 SCR 1010 at paras 116-

117, Plaintiff’s Book of Authorities, Tab 18.

Tsilhgot’in Nation v British Columbia, [2014]2 SCR 257, Plaintiff’s
Book of Authorities, Tab 108.

Benjamin Ralston, “Aboriginal Title to Submerge Lands in Canada:
Will Tsilhqot’in Sink or Swim,” (2016) 8 Indigenous L Bull 22 at p.
22, Plaintiffs’ Book of Authorities, Tab 186.

144. There were similar barriers to asserting the breach of fiduciary duty claim. Until 1984,
obligations of the Crown to First Nations were generally considered to be a “political trust”, and

unenforceable by a court. 14’ This was indeed the finding of the Federal Court of Appeal in Guerin.

title] was not assembled and presented as such until the very early 1970s; p. 69 — It was not until
the early 1970s that the doctrine of aboriginal title was packaged as such: before then it had not
been mustered into a comprehensive set of authorities, principles, and precedents that would
enable the courts to intervene in a thoroughgoing manner to take the protection of traditional
lands out of the “political”’ sphere of Crown intendency.

148 P G McHugh, Aboriginal Title: The Modern Jurisprudence of Tribal Lands Rights (Oxford:
Oxford University Press, 2011), Exhibit 4443, p. 4. See also: Prof. Jarvis Brownlie, “The Long
Road to Land Claims: The Historical Development of the Saugeen Ojibway's Capacity to
Challenge Governments on Treaty and Land Issues™ (2018), Exhibit 4119, p. 102.

149 See, generally, Prof. P.G. McHugh, Aboriginal Societies and the Common Law, Exhibit 4442,
pp. 135-136 — Actions of the governor/executive in the 19" century were not justiciable before a
court;, p. 155 —“The legal incapacity of Indians was widely acknowledged in the pre-Confederation
period. Indians could sue in respect of their personal rights and property but not individually or
collectively in respect of any group rights”’; p. 156 — “[T]heir forms of political organization were
denied juridical standing before the courts of Upper Canada. Their relations with the Crown were
rendered “political” in the sense of being non-justiciable or uncognizable in the colonial courts,
except through the protective agency of the Governor. The lack of status extended not only to their
corporate extended not only to their corporate form but also to individuals claiming rights that
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This changed with the recognition of a legally enforceable fiduciary duty in Guerin at the Supreme

Court of Canada.'°

R v Guerin, 1982 CanLII 2971 (FCA) at para 17, Plaintiffs’ Reply
Book of Authorities, Tab 21.

Guerin v The Queen, 1984 CanLII 25 (SCC) [1984] 2 SCR 335,
Plaintiffs’ Book of Authorities, Tab 29.

145. Guerin represented the first judicial recognition that Crown actors may hold a fiduciary
obligation in their relations with Indigenous peoples. In Semiahmoo v. Canada, the Federal Court

of Appeal observed:

I find it important to bear in mind that it is only in the
last approximately fifteen years that Indian bands
have been able to exercise the same degree of
diligence with respect to their legal rights as might
be expected of an ordinary member of society. To be
more specific, it was not until the Supreme Court's
1984 decision in Guerin that courts clearly began to
recognize a cause of action against the Crown for
breach of fiduciary duty in land surrenders.

Semiahmoo v Canada, [1998] 1 FC 3, 1997 CarswellNat 1316 at
para 84, Plaintiffs’ Book of Authorities, Tab 99.

were “aboriginal” in character. In short aboriginal peoples were... disabled from bringing
proceedings to protect their customary rights”’; p. 214 — The common law’s refusal during this
period and into the twentieth century to recognize and draw juridical consequences from any such
recognition of native political forms matched the broader processes of colonization then being
experienced by aboriginal peoples not only in Australasia and North America but throughout the
theatres of British imperial activity : the consistent legal theme was that of the non-justiciability
of the government’s formal relations with non-Christian peoples: the “higher trust of civilization”
vested in the Crown as the gentlemanly embodiment of the British Empire..."

150 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway's Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 102; As Professor McHugh explained, “In Guerin (1984), the Supreme Court
articulated standards of Crown accountability for the executive management of Indian affairs™:
P.G. McHugh, Aboriginal Societies and the Common Law, Exhibit 4442, p. 386.
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146. Relatedly, it was not until 1997 that Aboriginal oral history was recognized as evidence
to be placed on an equal footing with other historical evidence.'”! As Dickson C.J. observed in
Simon, given that most Indigenous societies “did not keep written records”, the failure to recognize
oral history imposed “an impossible burden of proof” on Indigenous peoples and “render[ed]
nugatory” any rights they might have. In this context bringing claims was made practically much
more difficult.
Delgamuukw v British Columba, [1997] 3 SCR 1010 at paras 80-87,
[Plaintiffs’ Book of Authorities, Tab 18]. Simon v the Queen, 1985
CanLII (SCC), [1985] 2 SCR 387 at p. 408, [Plaintiffs’ Book of
Authorities, Tab 100].
147. The Crown also took specific action that had the effect of insulating itself from potential
claims from Indigenous peoples, among others. For example, the doctrine of Crown immunity
meant that the Crown generally could not be sued without its express permission until the latter
half of the 20" century.!?
P.W. Hogg and P.J. Monahan, Liability of the Crown, 3" ed
(Toronto: Carswell, 2000) at pp. 4-9 [Plaintiffs’ Reply Book of
Authorities, Tab 67].
148.  Prof. Kent McNeil explains:
In the common law, the Crown could not be sued in
its own courts without its consent, which is why the
Nisga’s Nation’s claim to Aboriginal title in Calder,
supra note 36, was dismissed by the majority of the

Supreme Court of Canada (see Foster, “Not
O’Meara’s Children”, note 37 at 70-79. This Crown

151 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 103.
152 Prof. Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the
Saugeen Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018),
Exhibit 4119, p. 100.
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immunity has been removed by statute in the United
Kingdom and Canada (see the Crown Proceedings
Act, 1947, (UK), 10 & 11 Geo VI, c.44; Petition of
Right Amendment Act, SC 1951,c.33; Crown
Proceedings Act, SBC 1974, c.24...)...

Kent McNeil, “Indigenous Rights Litigation, Legal History, and the
Role of Experts,” Saskatchewan Law Review vol 77 (2014), p.181,
fn 41 [Plaintiffs’ Reply Book of Authorities, Tab 70].

149. Indeed, Ontario has made detailed submissions of why SON’s claim should still be

denied on account of the doctrine of Crown immunity. SON’s submission in respect of why this

Court should not bar SON’s claim on that basis is dealt with above.

SON seeks the following findings of fact in respect of barriers to bringing forward
a court claim:

150. The Indian Act:

(a)

(b)

(c)

Since 1876, the Indian Act systematically imposed on Indigenous peoples and
limited the power of those councils. Up until at least the mid 20" century,
provisions the Indian Act vis-a-vis band councils gave the Department extensive
controls over the activities of First Nations. This system applied to and affected

SON.

Involuntary enfranchisement was available under the Indian Act, and in some
instances, the Crown threatened to enfranchise Indigenous individuals and leaders
who were outspoken or agitated for the rights of Indigenous peoples. The last forms

of involuntary enfranchisement were removed from the Indian Act in 1985.

For much of the late 19" and the first half of the 20" century, the Indian Act gave
Department officials the authority to police traditional ceremonies and personal

lives of First Nations people. Such authority was often employed against
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(d)

Indigenous individuals and leaders who were outspoken or agitated for the rights

of Indigenous peoples.

During the first half the 20" century, the Indian Act contained provisions that
restricted Indigenous peoples’ ability advance rights claims. For example, in 1910,
the Indian Act restricted uses of band funds, and from 1927 and 1951, the Indian
Act imposed a ban on Indigenous peoples hiring lawyers without approval from the

Department.

151. Indian Agents:

(a)

(b)

(c)

Between the late 19" century and the 1960s, Indian Agents had and exercised
control over nearly all elements of life of Indigenous peoples living on reserves,
including control over provision of relief or aid, administration of band funds, band
elections, and band council meetings, and control over the justice system on

reserve.

Amongst SON members in the middle of the 20™ century, there was a perception
that you could not disobey the Indian Agent. He was perceived as dictatorial and
controlling, and there was a perception they could not leave the reserve (for

instance, to pursue employment) without the permission of the Indian Agent.

Among SON members in the middle of the 20™ century, it was understood that the
Indian Agent had extensive control over the activities of the band council, such as
controlling wording or refusing to pass on band council resolutions to the

Department.
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152.

153.

154.

(d)

Among SON members in the middle of the 20™ century, it was perceived that the
Indian Agent had extensive control over information and documents, and someone
that could and did withhold important information and documents from SON (as

illustrated by the oral history about an Indian Agent burning records).

Residential Schools:

(a)

(b)

(©)

(d)

Residential schools operated in Ontario in the late 19" century, and most of the 20"

century.

Residential schools were a site of abuse and neglect of Indigenous children, and

generally a failure as educational institutions.

Some SON members attended residential schools and were subject to these

conditions.

One of the many destructive legacies of residential schools has been to disempower
Indigenous peoples, including SON, from bringing legal claims against the

government.

Socio-economic barriers:

(a)

(b)

In the late 19™ and for the first half of the 20™ century, individual members of SON

(and the community as a whole) faced conditions of poverty.

Until the second half of the 20" century, very few SON members had access to

adequate education to allow them to navigate the Canadian legal system.

Historical State of the Law:
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(2)

(b)

(©)

(d)

(e)

®

Prior to 1973, Aboriginal title was understood by the courts to be a matter of
executive discretion and essentially non-justiciable. In 1973, after the Supreme
Court of Canada’s decision in Calder v Attorney General of British Columbia,

Aboriginal title was recognized in Canadian law.

It was not until 1997, after the Supreme Court of Canada’s decision in Delgamuukw
v British Columbia, that the elements of Aboriginal title, and how to establish it,

were defined in Canadian law.

Until 1984, obligations of the Crown to First Nations were generally considered to

be a “political trust”, and unenforceable by a Court.

In 1984, after the Supreme Court of Canada’s decision in Guerin v. The Queen, it
was possible to bring a claim for breach of fiduciary duty against the Crown for its

conduct in relation to Indigenous lands.

It was only in 1997, with the Supreme Court of Canada’s decision in Delgamuukw
v. British Columbia, that oral history evidence was placed on equal footing with
other forms of evidence. Since few Indigenous communities kept their own written
records, until this point, Indigenous people were systematically disadvantaged from
bringing claims to vindicate their rights, or to complain about historic wrongs

against them by Crown officials.

Until the mid 20™ century, the Crown insulated itself from claims by way of the
doctrine of Crown immunity, which held that the Crown could not be sued without

its express permission.
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SON’S ASSERTION OF RIGHTS

We’ve always asserted our rights. Sometimes
illegally, but — in their words illegal; in our words
it’s legal, but hunting and fishing is really what we 're
all about. So I think we’ve done a good job of
maintaining those rights throughout the years, even
as not being able to do it, but doing it anyway.
Sometimes you get caught, sometimes you don 1133

155. Despite the barriers that prevented SON from advancing their legal claims in a court

room, the record demonstrates that SON asserted its rights and claims in the ways that it could.

156. SON members have asserted their rights more or less continuously since European
contact. However, for many decades, their rights were ignored by Euro-Canadian settlers and their
governments. Due to the barriers noted above, during the late 19", and most of the 20™ centuries,
there were essentially no effective methods available to SON to vindicate their rights on a
comprehensive scale. Instead, SON resisted encroachments on their rights by simply ignoring the
laws that would have interfered with those rights — such as by continuing to hunt and fish
throughout their territory, and by using the (flawed) mechanisms that became available to them in
the late 20" century. As Jim Ritchie put it: “We never did stop [asserting our rights]...but — who

would listen to you? And how do you do it?”!>*

Aboriginal Title Claim: SON’s continued use of its land and water territory

157. In SON’s Final Argument, SON detailed at length the manner in which its members have
continued to access, use and, to the extent possible, control the resources of their territory

continuously since before contact with Europeans. This includes the water territories marked in

153 Jim Ritchie, Interviewed by Jarvis Brownlie, June 2, 2016, Exhibit 3918, p. 24.

154 Jim Ritchie, Interviewed by Jarvis Brownlie, June 2, 2016, Exhibit 3918, p. 16, quoted in Prof.
Jarvis Brownlie, “The Long Road to Land Claims: The Historical Development of the Saugeen
Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (2018), Exhibit 4119,
pp. 88-89.
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blue, the Treaty 45 ' territory marked in light green, and the Peninsula marked in yellow on
Exhibit P, below. SON has done this in the face of military conflict with other Indigenous nations,
in the face of European entry into their territory, in the face of Euro-Canadian settlement, in the
face of invasive species and habitat destruction, and in the face of attempts by the Crown to seize
regulatory control of SON’s resources and to exclude SON from the benefit of and from protecting

its relationship with its resources.'>

Final Argument of the Saugeen Ojibway Nation, paras 262-318,
318-350, 466-469, 476-483, 519-566, 602-608, 628-635

158. SON witnesses testified how SON members have been repeatedly harassed by
conservation officials and charged with provincial hunting and fishing offences as they have
exercised their rights over the territory.'*® However, for many community members, these laws
and regulations were less significant than maintaining SON’s long relationship with its territory.
For example, Jim Ritchie, a member of the Saugeen First Nation explained that his grandfather

continued to fish in the face of pressure from provincial authorities:

“[TThey might have wanted us to stop [fishing] but
he [my grandfather] wouldn’t stop. He didn’t listen
to them very much. He owned the territory, that’s
what he told me. It’s our land. We don’t have to listen
to those people, he said. Old school.’

155 See also: Evidence of Howard Jones, Transcript vol 7, May 15, 2019, p. 758, line 9 to p. 760,
line 20.

156 Evidence of Howard Jones, Transcript vol 7, May 15, 2019, p. 753, lines 1-12; p. 754, line 8
to p. 755, line 6;p. 755, line 11, to p. 756, line 13 and p. 764, line 14 to p. 765, line 24; Evidence
of Jim Ritchie, Transcript vol 7, May 15, 2019, p. 654, lines 1-9; Evidence of Doran Ritchie,
Transcript vol 16, May 31, 2019, p. 1306, lines 8-20; p. 1378, lines 23-25 and p.1379, lines 7-18;
Evidence of Dale Jones, Transcript vol 8, May 16, 2019, p. 839, lines 16 to p. 843, line 11;
Evidence of Ted Johnston, Transcript vol 4, May 1, 2019, p. 400, line 25 to p. 401, line 16;
Evidence of Paul Jones, Transcript vol 27, July 15, 2019, p. 2601, line 11 to p. 2604, line 8.

157 Evidence of Jim Ritchie, Transcript vol 7, May 15, 2019, p. 654, lines 20-25.
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159. Dale Jones from the Chippewas of Nawash made a similar comment about his father:

My dad said, well, the white man made it illegal for
us to believe in what we believe. So, like everything
else, we hunt and fish in silence and the same with
our beliefs.!3®

160. Or, as Karl Keeshig put it: “You were jailed to practice these things. You were jailed

here for hunting off of the reserve, for fishing outside of your boundaries...”!*

161. In SON’s Final Argument, SON has detailed how, since the 1830s, they have regulated
their lake fishery and protested encroachments on their fisheries by Euro-Canadian fishermen.
Former Chief of the Chippewas of Nawash Unceded First Nation, Howard Jones, explained how
the community had sought extensions of its fishing licenses over the years, and how it accepted
the more limited licenses it was offered under protest, and also how SON members successfully

defended charges for fishing outside Nawash’s licences in R v. Jones and Nadjiwon.'®

Final Argument of the Saugeen Ojibway Nation, paras 274-295,
628-635

162. SON continued exercise of its fishing rights throughout SONUTL, even in the face of

prosecution, was SON’s way of continuing to assert its ownership of SONUTL. In addition, in

158 Evidence of Dale Jones, Transcript vol 8, May 16, 2019, p. 846, lines 5-8.

159 Evidence of Karl Keeshig, Transcript vol 2, April 29, 2019, p. 226, line 21 to p. 227, line 3.
160 Evidence of Howard Jones, Transcript vol 7, May 15, 2019, p. 767, line 4 to p. 771, line 2; p.
771, line 24 to p. 772, line 11 and p. 777, line 16 to p. 780, line 16; Chief Peter Akiwenzie
(Chippewas of Nawash) to Blake Smith (Fish and Wildlife Officer), [undated], Exhibit 3975;
Blake Smith (Fish and Wildlife Officer) to Chief Peter Akiwenzie (Chippewas of Nawash),
December 30, 1986, Exhibit 3974.
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1976, SON issued a Band Council Resolution asserting ownership of all lands, waters, minerals

below Lake Huron throughout SONUTL. ¢!

163. As noted above, in 1997, the Supreme Court of Canada’s ruling in Delgamuukw set out
the test to be met for an Indigenous group to obtain a declaration of Aboriginal title. SON filed its

title claim in 2003.

Amended Amended Statement of Claim amended October 16, 2014
Trial Record, Tab 1, (Title Action — Court file 03-CV-261134CM1)

Treaty 72 Claim: Complaints in 19t Century

164. SON raised some issues with Treaty 72 in the years immediately after it was signed —
including its failure to capture conditions of actual settlement that they believed would help to
increase the value of their lands, issues with the boundary being surveyed, and issues with the slow
pace of land sales.'®® However, there were barriers to their ability to bring forward even these
grievances. For example, in 1855, SON sent a delegation to Quebec to discuss these issues, but
Lord Bury, the Superintendent General of Indian Affairs refused to see them because they did not
have a letter of approval from their Indian Agent. In addition, the Department initially denied SON

access to their band funds to pay for the trip.!®*

161 Band Council Resolution, Chippewas of Nawash and Saugeen Band, Motion 7, July 19, 1976,
Exhibit 3810.

162 See, generally, Dr. Gwen Reimer, “Volume 4: Implementation Issues Related to Surrender No.
72, 1854-1970s” [Revised November 2019], Exhibit 4704, pp. 10-91.

163 Petition from Saugeen Chiefs, Nawash Chiefs and Principal Men to Sir Edmund Head, June
26, 1855, Exhibit 2254 (Transcript at Exhibit 4801); Prof. Jarvis Brownlie, “The Long Road to
Land Claims: The Historical Development of the Saugeen Ojibway’s Capacity to Challenge
Governments on Treaty and Land Issues” (2018), Exhibit 4119, p. 77; Conrad Vandusen, The
Indian Chief: An Account of the Labours, Losses, Sufferings and Oppression of Ke-Zig-Ko-E-Ne-
Ne (David Sawyer), Exhibit 2658, pp. 54-55.
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165. In the early years after Treaty 72 was concluded, SON did not see T.G. Anderson, their
Superintendent, as a fair intermediary for their concerns. '** It is by no means clear that, in this

context, they would have brought forward all of their complaints to Anderson.

166. Ontario alleges that SON’s complaints about slow land sales suggest that they w