
 

 

When traditional knowledge is collected in the 
context of a study, who owns it? And does the 
knowledge stay confidential? 

There is no doubt that collecting traditional 
knowledge is crucially important, especially be-
cause of the effects that residential schools 
have had on the intergenerational transmission 
of traditional knowledge.  

However, Indigenous communities should be 
aware that there are certain issues surrounding 
ownership and confidentiality where Canadian 
law may not mesh very well with the norms of 
Indigenous law that govern the use and sharing 
of the knowledge. Because Indigenous legal or-
ders often have different understandings from 
Canadian law about how information should be 
shared, people coming from different legal tradi-
tions may have different background under-
standings of the proper way to treat information.  

We want to lay out a few of those issues here. 
We think that collecting traditional knowledge is 
essential, but we would suggest that exploring a 
few issues at the start of a project and discuss-
ing them between the different people involved 
in a traditional knowledge study can help avoid 
misunderstandings and disputes later on. 

 

Ownership 

Joint projects = joint ownership? 

In order to produce a traditional knowledge 
study that courts and governments will find con-
vincing as proof of Indigenous land use, it is of-
ten necessary to hire an academically trained 
expert, like an anthropologist. Indigenous com-
munities will often find that an outside body, like 
government, a proponent, or a university, offer-
ing to jointly conduct the study with the commu-
nity. 

In these situations, it will be important to clarify 
at the start of the project the question of who 
owns the knowledge collected during the pro-

What happens after the traditional knowledge study? Some 

issues to consider about ownership and confidentiality 
ject, and who owns the report summarizing the 
knowledge collected during the project. For ex-
ample, in Canadian law, the general assumption 
is that the person who makes a recording of 
someone talking owns that recording. If the com-
munity is not comfortable with that position, it will 
be important to make sure that a different ar-
rangement for the ownership of the recorded 
knowledge is set out in a written agreement. 

Similarly, the default position in Canadian law is 
that the person who authored a report owns that 
report, and can control whether the report can be 
distributed, and whether copies of the report can 
be made. 

 

Does the funder own the project? 

Conducting a traditional knowledge study is of-
ten expensive, and project proponents or Crown 
governments may offer to pay for a traditional 
knowledge study. The question that then arises 
is: does the funder own the knowledge collected 
during the project?  

It will be important for a community to look close-
ly at any funding agreements to see if they spec-
ify this kind of ownership. Avoiding misunder-
standings about this will go a long way to avoid-
ing future disputes. It is often possible to draft an 
agreement so that the ownership of the recorded 
knowledge is set out clearly. 

As a general rule, under Canadian law, the own-
er of the copyright over a recording or a report 
has the right to reproduce that recording or re-
port, and even to sell it to someone else. This 
would apply to voice recordings, such as a re-
cording of an elder. If an Indigenous community 
wants to stop the person conducting the re-
search from copying and distributing a recording 
of the knowledge she collects, it will be important 
to set that out ahead of time. 
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Confidentiality 

“Discovery” obligations 

Researchers who conduct traditional knowledge 
studies will often promise the people they are 
interviewing that the information that is being 
shared will remain confidential. However, 
“confidentiality” in Canadian law is not neces-
sarily absolute. It may not mean the same thing 
for how the idea of “confidential” is understood in 
Indigenous legal orders. This has implications 
for how widely information can get disseminated. 

For example, when one person sues another 
person, there is generally a right to “discover” 
your opponent in litigation. This means that gen-
erally speaking, a person who is suing or being 
sued has the obligation to share any relevant 
documents with his opponent in litigation, even if 
those documents were confidential. This means 
that all the relevant documents end up in front of 
the court as evidence, and is meant to make it 
easier for the courts to find the truth in any dis-
pute. A party can only withhold information from 
discovery by arguing that a document is 
“privileged”. For example, most communications 
between a lawyer and her client are protected by 
privilege, and the opposing party does not have 
a right to see that information.  

It is an arguable point whether traditional 
knowledge studies, and the information collected 
during those studies, should also be protected 
from disclosure by this kind of privilege. At pre-
sent, though, there is a real risk that these stud-
ies will have to be disclosed to an opposing par-
ty in litigation. Depending on the specifics of the 
situation, though, there may be ways of minimiz-
ing the risk of this disclosure. 

 

Access to Information Requests 

If a traditional knowledge study goes in to the 
hands of a Crown government, then the Access 
to Information law that applies in that jurisdiction 
will probably apply to the study. 

The default assumption of Access to Information 
law is that information in the hands of a Crown 
government must be disclosed to members of 
the public upon request. 

In that case, the traditional knowledge study 

may become available to the public through an 
Access to Information request.  

Depending on the jurisdiction, there may be 
ways to minimize the risk of public access to the 
information through some kind of written agree-
ment with the Crown government.  

Concluding thoughts 

None of the above is intended to dissuade peo-
ple from the important work of collecting and 
studying traditional knowledge. We only want to 
suggest that these are some important issues 
that should be thought about ahead of time. 

Canadian law treats information by distinguish-
ing between four distinct but related concepts: 
ownership, control, access, and possession. 
Parties can come to an agreement about each of 
these issues that meets the needs of everyone 
at the table. It is often possible for an Indigenous 
community to craft an agreement with outside 
partners and funders that makes sure that obli-
gations under indigenous law are satisfied as 
well. 

It may be that a knowledge holder will find that 
recording the knowledge is so important that it 
outweighs the risks outlined above. It may also 
be that the legal order that the knowledge holder 
is a part of will permit the sharing of the 
knowledge if it is to serve a good purpose, like 
protecting a particular sacred site. However, it 
seems to us that securing agreement from the 
knowledge holder to share the knowledge on the 
basis of informed consent should be how this 
work is done. 
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