The Chippewas of Saugeen First Nation, et al v The Attorney General of Canada, et al
Defendants (Court File No.: 94-CQ-50872 CM)

Chippewas of Nawash First Nation and Saugeen First Nation v Attorney General of
Canada, et al (Court File No.: 03-CV-261134CM1)

APPENDIX E — WITNESS EVIDENCE (RELEVANCE AND WEIGHT)

INDEX

TAB WITNESS

1 Beaulieu, Alain

2 Benn, Carl

3 Bowman, Laurel

4 Brownlie, Jarvis

5 Chartrand, Jean Philipe

6 Corbiere, Mary Ann

7 Driben, Paul

8 Gould, Ron

9 Graves, Donald

10 Greene, Bruce

11 Harring, Sidney

12 Harron, Gary

13 Hinderaker, Eric

14 Hunter, Wendi

15 Johnston, Darlene

16 Johnston, Ross

17 Johnston, Ted




18 Jones, Dale

19 Jones, Fred

20 Jones, Howard

21 Jones, Jay

22 Jones, Paul

23 Kahgee, Randal
24 Keeshig, Don

25 Keeshig, Joanne
26 Keeshig, Karl

27 Keeshig, Lenore
28 Keyes, Jennifer
29 Lauzon, Ryan

30 McCalla, Douglas
31 McCarthy, Francine
32 McHugh, Paul

33 Morden, Margaret
34 Morin, Jean Pierre
35 Morin, Michel

36 Muschett, Mark
37 Nadjiwon, John
38 Nadjiwan, Marshall
39 Nadjiwan, Paul
40 O’Neil, Carolyn
41 Pelletier, Miguel
42 Reimer, Gwen




43 Ritchie, Doran

44 Ritchie, Jim

45 Roote, Vernon

46 Shawbedees, Frank
47 Sikma, Greg

48 Unruh, Troy

49 Valentine, Troy

50 von Gernet, Alexander
51 Wentzell, Tyler

52 Williamson, Ronald
53 Ontario’s Maps




RELEVANCE AND WEIGHT OF ALAIN BEAULIEU’S
EVIDENCE

1. Prof. Beaulieu was an expert witness called by Canada. He produced three reports
entitled “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-1774"! (First
Report, 2015), “The Congress at Niagara in 1764: the Historical Context and Meaning of the
British-Aboriginal Negotiations™? (Second Report, 2016), and “Translation Issues Concerning
French Documents Relative to the Impact of the Iroquois Wars in the Mid-Seventeenth

Century” (Third Report, 2018).

2. Prof. Beaulieu’s First Report dealt mainly with French settlement and expansion from
1600-1760, which included what the French viewed their legal rights to be in New France, and
British and Indigenous relations from 1760-1774, with a discussion of the Royal Proclamation
and Pondiac’s War, among other things. Prof. Beaulieu’s Second Report focussed on his thesis
that a treaty was not entered into with the Western Indigenous Nations at Niagara. The Third

Report was more narrow in scope and focussed on a few discrete matters of translation.

3. Prof. Beaulieu was tendered as an expert “historian with special expertise in Native-

Newcomer relations in New France and the early years of the British regime in Canada.”

! Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-1774”
(2015), Exhibit 4380.

2 Prof. Alain Beaulieu, “The Congress at Niagara in 1764: The Historical Context and Meaning of
the British-Aboriginal Negotiations” (2016), Exhibit 4381.

3 Prof. Alain Beaulieu, “Translation Issues Concerning French Documents Relative to the Impact
of the Iroquois Wars in the Mid-Seventeenth Century” (2018), Exhibit 4382.

4 Ruling of the Court, Transcript vol 60, November 18, 2019, p. 7728, lines 13-23.



EXPERTISE

4. Prof. Beaulieu’s primary academic focus is Indigenous-French relations in the 17"
century. He has not published with respect to French relations with Great Lakes Indigenous

Nations after 1701.°

5. Prof. Beaulieu testified about the importance of working for all sides in order to retain his
“integrity.” However, Prof. Beaulieu has been retained almost exclusively by the Crown for the
purposes of appearing as an expert in litigation. The only exceptions are one instance where Prof.
Beaulieu had a joint retainer with the federal government and a First Nation and a second

instance where Prof. Beaulieu acted for individuals, but not a First Nation specifically.

RELEVANCE
French Legal Views

6. One of the questions Professor Beaulieu’s First Report responds to is “Did the French
feel themselves legally bound to seek permission from indigenous communities when they used

the Great Lakes and built forts and trading posts at certain locations?”

7. Section 1.4 of Professor Beaulieu’s First Report is a legal-historical analysis of
numerous commissions by the King of France to various merchants and officials, which

Professor Beaulieu asserts reveal a “unilateral logic of appropriation” and a “logic of conquest”.’

8. Professor Beaulieu goes on to admit that the French did not act in accordance with such

colonial logic. Rather, alliances with Indigenous peoples “played a crucial role in French

> Evidence of Prof. Beaulieu, Transcript vol 61, November 19, 2019, p. 7902, line 23 to p. 7903,
line 10.

¢ Evidence of Prof. Beaulieu, Transcript vol 61, November 19, 2019, p. 7907, line 3 to p. 7911,
line 23.

7 Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774 (2015), Exhibit 4380, pp. 30-39, quotes on pp. 31-32.
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colonization history up until the end of the French regime.” Further, the French could not
“impose their decisions or manipulate the Aboriginal peoples as they pleased... The French had
to negotiate, argue, convince, or bribe influential Aboriginal persons, and most of all, avoid

marked expressions of colonization.”®

0. The key focus in proving Aboriginal title in this case is showing exclusive occupation
of portions of Lake Huron and Georgian Bay at the time of assertion of British sovereignty. It is

common ground that this time is 1763 for this area.

10. What the French did in the years leading up to 1763 could be relevant to exclusive
occupation in 1763. For example, Professor Beaulieu states that the French indeed tried to
conceal any colonial aspirations from Indigenous people, and instead negotiated with their

Indigenous allies.

11. The state of French law, however, much less what the French thought or felt about the

law, is not relevant to determining exclusive occupation in 1763.

12. Furthermore, the Supreme Court of Canada has established that whether or not a right

was recognized under French colonial law is not a factor in the analysis of an Aboriginal right.

R. v Coté, [1996] 3 SCR 139 at paras 51-53, Plaintiffs’ Book of
Authorities, Tab 72.

13. SON therefore submits that evidence about French legal views should be disregarded as

not relevant.

§ Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774 (2015), Exhibit 4380, pp. 43, 47-48.



Scope of the Report

14. Another of the questions Professor Beaulieu’s First Report responds to is “Who used

the Great Lakes and for what purposes between 1701 and 1774?”

15. The first two chapters of Professor Beaulieu’s Report have a wide scope, with respect
to subject, to geography’, and to which Indigenous Nations are involved. Some of these chapters
relate to the motivations and intentions of the French in general. Much of them, however, relate
to interactions of the French and the Haudenosaunee,'? which Professor Beaulieu considers “the
most informative example” of the French using force to uphold their freedom of movement.!!
Geographically, the St. Lawrence Valley'? and the Ohio Valley" figure prominently. The
Anishinaabe or Lake Huron/Georgian Bay are mentioned relatively infrequently, and often only

in passing.'*

16. As noted above, the focus of proving Aboriginal title in this case is showing exclusive
occupation of portions of Lake Huron and Georgian Bay at 1763. SON submits that to be
relevant, a fact must have some relation to occupation of the territory claimed, or to the context

necessary to understand this. This should be interpreted broadly — for example by relating to

? Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774 (2015), Exhibit 4380, see map, p. 60.

19 Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774”7 (2015), Exhibit 4380, pp. 41, 52-54, 61-74.

' Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774” (2015), Exhibit 4380, p. 52.

12 Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774 (2015), Exhibit 4380, pp. 13-15, 52-56.

13 Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774 (2015), Exhibit 4380, pp. 25, 57, 75-78.

4 Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774” (2015), Exhibit 4380, pp. 16, 19, 22, 25, 40-41, 50-51, 53, 56, 68.
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Anishinaabe people, by relating to Lake Huron or Georgian Bay, or by relating to the assertion of

British sovereignty in North America.

17. Even interpreted broadly, Prof. Beaulieu’s report includes material which does not meet

these criteria. For example, it includes the following matters:

(a) The Iroquoians at Stadacona (near Québec City) tried to persuade Jacques Cartier

from proceeding upstream in 1535.1°

(b) French trade monopolies in the St. Lawrence River Valley affecting the Innu

(focused on the mouth of the Saguenay River).'¢

(c) La Salle taking Louisiana in 1682.!7

(d) French troops invading Mohawk territory in 1666.'8

(e) Interactions between the French and the Iroquois concerning building and holding

Fort Frontenac (now Kingston).!

18. SON submits that events from the French period which do not relate to Anishinaabe
people, nor to Lake Huron or Georgian Bay, nor to the assertion of British sovereignty in North

America are not probative of any issue connected to Aboriginal title, and can be disregarded.

15 Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774” (2015), Exhibit 4380, p. 50.

16 Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774” (2015), Exhibit 4380, pp. 54-56.

17 Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774 (2015), Exhibit 4380, p. 41.

¥ Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774” (2015), Exhibit 4380, p. 53.

19 Prof. Alain Beaulieu, “French, British and Aboriginal Peoples in the Great Lakes Area, 1600-
1774” (2015), Exhibit 4380, pp. 61-65.



CREDIBILITY

19. Professor Beaulieu opines that a treaty was not entered into at Niagara between Britain
and the Western Indigenous Nations. Professor Beaulieu is alone amongst his academic peers in

holding this opinion.?’

20. Professor Beaulieu seemed entrenched in his view that a treaty was not entered into at
Niagara and refused to make reasonable concessions on cross examination in this regard. For

example:

(a) He insisted that terms such as compensation for British traders for their losses in
Pondiac’s War and to collect and return prisoners from the war were part of what
was contemplated in the Treaty of Detroit, such that they were not new terms at

21

Niagara;~" and

(b) He refused to acknowledge that for Niagara to have truly been a renewal of the
Treaty of Detroit, all the Western Nations at Niagara would have had to have been

part of the Treaty of Detroit.*

21. Prof Beaulieu repeatedly insisted that the Court needed to look to how Sir William

Johnson explained to his superiors what he did in Niagara in 1764 to determine whether a treaty

20 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1653, line 25 to p.
1654 line 3.

2l Evidence of Prof. Alain Beaulieu, Transcript vol 62, November 20, 2019, p. 7968 line 23 to p.
7972 line 5.

22 Evidence of Prof. Alain Beaulieu, Transcript vol 62, p. 7992, line 21 to 7993, line 24 and p.
8001, lines 8-14.
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was formed.”> When Prof. Beaulieu was presented with two documents that suggested that
Johnson understood that a treaty had been formed with the Western Nations at Niagara,
specifically when he was presented with letters from Johnson to the Lords of Trade, who were
“supervising” the “colonial operation”,>* where Johnson said that he: (1) was going to admit
Nations into the Covenant Chain;>® and (2) had made a Treaty with the Ottawas and
Mississaugas, which he considered to be Western Nations, at Niagara,?® Professor Beaulieu
would not acknowledge that it was possible that Johnson believed that two written treaties and
one unwritten treaty were concluded at Niagara.?’” SON submits that this undermines his
credibility and suggests that he was advancing his own belief that there was no treaty with the
Western Nations at Niagara rather than trying to assist the court in understanding the evidence as
an impartial witness. Because of this, SON submits, his evidence with respect to the Treaty of

Niagara should be given very little weight. Furthermore, the SON submits that this credibility

concern should be considered when weighing his other evidence as well.

23 Evidence of Prof. Alain Beaulieu, Transcript vol 62, p. 7975, lines 1-3; p. 7977, lines 6-23; p.
7989, lines 14-17; p. 7992, lines 1-8; p. 7995, line 23 to 7996, line 1; p. 8001, lines 15-20; p.
8024, line 21 to p. 8025, line 5; and p. 8027, lines 2-25.

24 Evidence of Prof. Alain Beaulieu, Transcript vol 62, November 20, 2019, p. 8044, line 24 to p.
8045, line 1.

25 Evidence of Prof. Alain Beaulieu, Transcript vol 62, November 20, 2019, p. 8030, line 9 to p.
8039, line 4.

26 Evidence of Prof. Alain Beaulieu, Transcript vol 62, p. 8040, line 9 to 8047, line 12; Letter
from William Johnson to the Lords of Trade, October 30, 1764, Exhibit 652, p. 674.

27 Evidence of Prof. Alain Beaulieu, Transcript vol 62, p. 8047, line 13 to p. 8049, line 14.



RELEVANCE AND WEIGHT OF CARL BENN’S EVIDENCE

1. Prof. Carl Benn is a historian with an expertise in military history. He prepared a report

entitled “Historical Questions Related to Lake Huron and Georgian Bay 1760s-1830s! and

testified about:

(a)

(b)

(©)

(d)

Pondiac’s War, the post-war period, and the Indigenous role in the war of 1812, in
response to the portion of Mr. Donald Graves’ report, “Comments and Observations
on the Expert Reports of Hinderaker and Harring” (Exhibit 4553), that responded

to Prof. Eric Hinderaker’s evidence;

water routes, navigation trade and colonial records in the SONUTL in the mid to
late 18™ and early 19" centuries, in response to sections 1.3.2, 3.3 and 7.3 of Dr.
Gwen Reimer’s report, “Volume 2: Aboriginal Use and Occupation of the Lake

Claim Area, ca. 1600-1900”;

the capacity of the British, the Anishinaabe, and others including the Americans to
travel in, and control access to Lake Huron and Georgian Bay around the War of

1812; and

when and how the British developed the knowledge required for navigating Lake

Huron and Georgian Bay.”

! Prof. Carl Benn, “Historical Questions Related to Lake Huron and Georgian Bay 1760s-1830s”
(2016), Exhibit 4195.

2 Prof. Carl Benn, “Historical Questions Related to Lake Huron and Georgian Bay 1760S-1830S”,
September 2016, Exhibit 4195, p. 3 and generally.
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2. Prof. Benn was qualified as a “historian with expertise in military history, and capable of
giving opinion evidence on the military history of the Great Lakes area and the St. Lawrence
Valley from 1760 to the mid-19™ century and the Seven Years’ War, with particular expertise in

the British naval presence in Eastern Lake Huron and Georgian Bay and the War of 1812.”

Qualifications

3. Prof. Benn has extensive experience in the area for which he was qualified. He began his
career as an historical interpreter at the Toronto Historical Board in 1972, and obtained a PhD in
history from York University in 1995.% His dissertation was on the role of the Iroquois in the War

of 1812, and was ultimately published as a book.’

4. Prof. Benn began teaching courses on Canadian colonial military history and Indigenous
history at the University of Toronto in 1991, and has continued to do so at the University of
Toronto and Ryerson University since that time.® He has published extensively over his career,
including three books (soon to be four) on the Indigenous involvement in the War of 1812, and
numerous other publications on this topic.” He confirmed on cross examination that of the scholars
who are alive, he is the leading Canadian expert in the field of Indigenous peoples in the War of

1812 in the Great Lakes.?

3 Ruling of the Court, Transcript vol 39, August 16, 2019, p. 4432, lines 7-14; Ruling of the Court,
Transcript vol 40, August 19, 2019, p. 4553, line 13 to p. 4554, line 8; Revised Description of
Qualifications for Prof. Carl Benn, Exhibit P-1.

* Evidence of Prof. Carl Benn, Transcript vol 39, August 16, 2019, p. 4419, lines 3-6 and lines 16-
19; CV of Prof. Carl Benn, August 2019, Exhibit 4194, p. 1.

> Evidence of Prof. Carl Benn, Transcript vol 39, p. 4425, lines 11-18.

® Evidence of Prof. Carl Benn, Transcript vol 39, August 16,2019, p. 4420, lines 5-11; CV of Prof.
Carl Benn, August 2019, Exhibit 4194, pp. 16-17.

7 Evidence of Prof. Carl Benn, Transcript vol 39, August 16, 2019, p. 4420, lines 1-4; p. 4425, line
11 to p. 4427, line 11; CV of Prof. Carl Benn, August 2019, Exhibit 4194, pp. 3-15.

8 Evidence of Prof. Carl Benn, Transcript vol 40, August 19, 2019, p. 4645, line 20, to p. 4646,
line 5.
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5. He also published reviews for texts covering Mackinac from 1616-1860, and Detroit from
1701-1838, which Prof. Benn described as focussing on transportation, the assertion of various
kinds of sovereignty, resistance to the sovereignty and characteristics of material culture of the
region such as sailing vessels.” He has also published reviews of texts on the Seven Years” War
and the role of Indigenous forces, and teaches courses about Indigenous people and settlers in the
Great Lakes in 1763.!° He has written on Indigenous peoples in Southern Ontario, Toronto, and

the Toronto Passage in the 18" and 19" centuries.!!

6. Prof. Benn’s expertise was acknowledged and sought by Canada and Ontario: both
Defendants requested to qualify him as an expert more broadly than the Plaintiffs originally
proposed, as they wished to have him testify about events leading up to the Seven Years’ War, as

well as events in the St. Lawrence Valley.!”

General Credibility and Reliability

7. Prof. Benn was a polite and respectful witness. He was agreeable on cross examination
where appropriate, and acknowledged when he did not know the answer to a question.'? Prof. Benn
was a credible and reliable witness, and his evidence should be given significant weight where it

is relevant.

? Evidence of Prof. Carl Benn, Transcript vol 39, August 16, 2019, p. 4420, line 20, to p. 4421,
line 18; Evidence of Prof. Carl Benn, Transcript vol 40, August 19, 2019, p. 4646, lines 6-17; CV
of Prof. Carl Benn, August 2019, Exhibit 4194, pp. 9-10, 17.

10 Evidence of Prof. Carl Benn, Transcript vol 39, August 16, 2019, p. 4421, line 19, to p. 4422,
line 10.

' Evidence of Prof. Carl Benn, Transcript vol 39, August 16, 2019, p. 4422, line 11 to p. 4425,
line 10.

12 Submissions of Counsel, Transcript vol 39, August 16, 2019, p. 4428, line 13 to p. 4431, line
19.

13 See, for example: Evidence of Prof. Carl Benn, Transcript vol 39, August 19, 2019, p. 4652,
lines 14-24; p. 4662, lines 1-14; and p. 4708, line 24 to p. 4710, line 9.



RELEVANCE AND WEIGHT OF PROF. LAUREL M.
%2:08176 (9, (1&(

1. Professor Bowmarwas qualified by this Court aan expert classicist with special
expertise in the methodology of inquiry into the historical content of etahsmitted

traditions?

2. SON submits that there aveeaknessesy 3SURIHVVRU % RZPDQYV WUDLQLQJ

which calls forless weight to baffordedto some of her opinions.

NO EXPERIENCE WITH INDIGENOUS ORAL TRADITIONS

3. In her evidence, Professor Bowman summarized the academic literature in the field of
geomythology. Shé¢henset out stejby-stepbasic principles for the historical interpria of
any oral tradition? In her testimony, she maintained that her methodologyvatis regardless

of content®

4, Professor Bowmaacknowledgedhowever that there is no academic consensus to how
to do geomythology. She also acknowledged that timethodologyshe developedsinovel and

has not been peer reviewed

! Evidence of Prof. Laurel Bowmafiranscript vol 85, February 18, 2020,10811Jines18-21.

2 3URI /DXUHO %RZPDQ 3*HRP\WKRORJ\ DQG 2UDO 7UDGLWI
Exhibit 4617, p. 7-8 =Broad basic principles for the historical interpretation of any oral

tradition.

3 Evidence of Prof. Laurel Bowman, Transcript vol 85, February 18, 202Mm90.7 line 19to

p. 10908 line 20

4 Evidence of Prof. Laurel Bowman, Transcript vol 85, February 18, 2020890, lines 1&3.

® Evidence of Prof. Laurel Bowman, Transcript 86, February 18, 2020, #0891, lines 814.
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5. Professor Bowman is trained in classics, which is the study of the Greek and Roman
worlds from the Bronze Age to the fall of the Roman EmpireHer speciality is Greek
literature! She acknowledged that she masexpertise with Indigenousaditionsin Ontarioor

elsewhere in the worl@l.

6. Further, ler experience is with writtetexts tasGreek myths are no longer passed down
orally.? Shefreely acknowledge@n crossexamination that sheas no experience with extant

oral traditions'® Shehasnever conducted an interviemith an oral historyknowledge holdet*

7. SON submitghat a novel and untestednethodologythat purportsto apply toany oral
tradition prepared by someone who has no experience with live oral traditions and no experience

outside of the classical workhauld receive little weightrom this Court

INCONSISTENCIES IN ANALYSIS
8. At times,Professor Bowman apptider ownanalysisnconsistently.

9. In the context of Greek traditions, Professor Bowman stated dhatmay draw
conclusions froman aggregate oindividual storis. Those storiegan be aboutifferent
locations anddescribe different event3.o illustrate this concepRrofessor Bowman gave the

example of an aggregate of stories regarding the adventures of HerGhesexplained that

6 Evidence of Prof. Laurel Bowman, Transcript vol 85, February 18, 2020, p. 10782 -libes 5

" Evidence of Prof. Laurel Bowman, Transcript vol 85, February 18, 2020, p. 10782, line 21 to p.
10783, line 1.

8 Evidence of Prof. Laurel Bowman, Transcript vol 85, February 18, 202@81Q lines 1216

andp. 10907 lines 414.

® Evidence of Prof. Laurel Bowman, Transcript vol 85, February 18, 202M906, line 20 tp.
10907, lines 3

10 Evidence of ProfLaurel Bowman, Transcript vol 85, February 18, 2020,0907, lines 425.

11 Evidence of Prof. Laurel Bowman, Transcript vol 85, February 18, 2020907 lines 47.
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together they wera way to understansbcialpatternsan the ancient Greek worldin particular,

the desire of ancient Greeks to associate their settlements with Héfcules.

10. In the context of the Australian flood stories, she remarked that inferences could be
drawn from an aggregate of storids.thatcasethe stories descriéda similar eventtsea level

rise. Professor Bowman testifieéne of the things that | find particularly impressive is that
you've got these six separate, widedgparated populations telling the story, which looks like

corroboration to me?3

11. Oncrossexamination, the principles of drawing inferences from an aggregate of stories
was put to Professor Bowman through a hypothetical situation. The hypothetical situation she
was asked to consider was that there was a waditstory about the breach of a dam, there was
geological evidence of such a breach, and there was evidence to show that there had been people
in the area before the breach and after, up to today. In that scenario, Professor Bowman agreed
that it was pasible that the story about the breach of a dam could originate from an eye witness

from 9,000 years agd.

12. However, when confronted with expanding the hypothetical situation with evidence of
other storiesof geological events and featureshe insisted thaeach story had to be
deconstructed and weighed separately wigsting of each proposed parallel between

Anishinaabe myths and ancient geologic events, and disavowed the validity of combining pieces

12 Evidence of Prof. Laurel Bowman, Transcript vol 85, February 18, 202M787 lines 19;
p.1080Q lines 319; and p.10801] lines 816.

13 Evidence of Prof. Laurel Bowman, Transcript vol 85, February 18, 20200869, line 23 to
p. 10870, line 5

14 Evidence of Prof. Laurel Bowman , Transcript vol 85, February 18, 202900, lines 2
15.
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of evidence to make inferences when the individual ggeof evidence are insufficient in

isolation?®

13. SON submitghat suchan opinion is of no assistance to this Court, since it would lead
the Court into legal errorFeces of evidence must not be weighed individually, but as a body of
evidence as whole. Various pieces of evidence, insufficient alone to lead to a particular factual

inference, may combine together to justify such an infer&hce

15 Evidence of Prof. Laurel Bowman, Transcript vol. 85, February 18, 202@902 lines 12
to 22; p 10903, lines 14€4; and p. 10904, lines 1D2.

16 See Grant v Australian Knitting Mills[1936] AC 85 (PC), [1935] UKPC 62 at®B(BAILII),
SODLQWLIIVY %RRN R lar®iRWArRbjUsiat PV SKTR B5 (CanLll) at para 26
SODLQWLIIVY %RRN 68 $XWKRULWLHV 7DE



RELEVANCE AND WEIGHT OF JARVIS BROWNLIE’S
EVIDENCE

1. Prof. Jarvis Brownlie is a historian called by the Plaintiffs to testify on 19" century British
policy in relation to treaty-making; the history of Treaties 45 ' and 72; and the historical
development of SON’s capacity to challenge the Crown on treaty and land issues.! Prof.

Brownlie was qualified as a:

Historian with expertise in Crown-Indigenous relations in what is
now Canada in the 19™ and 20" centuries, and capable of giving
opinion evidence on:

1. Crown policy towards Indigenous peoples and their lands in
the 19™ and 20" centuries;

2. The history of treaty-making;
3. The making of treaties 45 2 and 72;

4. Colonial regulation and administration of Indigenous
peoples in the 19™ and 20" centuries;

5. The socio-economic circumstances of Indigenous peoples in
the 19" and 20" centuries; and

6. The history of Indigenous rights advocacy and Indigenous
activism in the 19™ and 20™ centuries.?

! Prof. Jarvis Brownlie, “The Saugeen Ojibway and Treaty 72” (2013), Exhibit 4118; Prof. Jarvis
Brownlie, “The Long Road to the Land Claim: The Historical Development of the Saugeen
Ojibway’s Capacity to Challenge Governments on Treaty and Land Issues” (a revised 2018),
Exhibit 4119.

2 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2961, line 22 to p. 2963,
line 10.



General Qualifications
2. Prof. Brownlie holds a Master of Arts and a PhD in Canadian History from the University of

Toronto.? His PhD research focused on the history of Crown - Indigenous relations in Canada.*
Prof. Brownlie has been a tenured Professor of History at the University of Manitoba since
2005. His work as a scholar has been evaluated by his peers as a condition of his obtaining
tenure. > He regularly publishes in the area of Crown-Indigenous and Crown-settler relations
in prestigious, peer-reviewed journals® that vet the quality of his scholarship and the accuracy
of his historical conclusions.” He has received an award from the Ontario Historical Society

for his book on Indian Agents in Ontario.?

3. His publications and reports cover a wide range of topics that are directly relevant to the matters

on which he testified in this litigation:

a. The relationship between Indian-Agents and the Indigenous peoples with whom they

worked in Ontario;’

3 Curriculum Vitae of Professor R. Jarvis Brownlie, Exhibit 4117, p. 1.

* Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2943, line 6 to p. 2944,
line 8.

> Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2944, line 9 to p. 2945,
line 18.

6 Prof. Brownlie has published in the leading journal in Canada for Canadian history, the Canadian
Historical Review, as well as several other prestigious journals. See: Evidence of Prof. Jarvis
Brownlie, Transcript vol 30, July 22, 2019, p. 2952, line 10 to p. 2953, line 10 and p. 2953, line
14 to p. 2954, line 24.

7 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2953, lines 3-10.

8 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2950, line 5 to p. 2952,
line 9.

? Evidence of Prof. R. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2950, line 10 to p.
2953, line 13; Curriculum Vitae of Prof. R. Jarvis Brownlie, Exhibit 4117, p. 1.
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b. The impacts of policy levers under historical versions of the Indian Act, such as
enfranchisement; '’

c. The treaty-making process between the Crown and Indigenous peoples; '

d. The use of oral history;'?

e. How Indigenous peoples historically have understood and articulated their rights;'3

and,

f.  The socio-economic conditions of Indigenous peoples in Ontario in the 20™ century.'*

4. Prof. Brownlie teaches courses on both Indigenous history and historical methods.!> In this
capacity, he teaches students about the treaty-making process and the process of European
settlement of Indigenous lands.!® He also trains students in historical methods and
interpretation, including how to locate records, cross-reference them against other records and

determine their reliability.!”

10 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2953, line 14 to p. 2954,
line 24; Curriculum Vitae of Prof. R. Jarvis Brownlie, Exhibit 4117, p. 2.

' Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2954, line 25 to p. 2957,
line 1.

12 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2956, line 12 to p. 2958,
line 2; Curriculum Vitae of Prof. R. Jarvis Brownlie, Exhibit 4117, pp. 2, 3-4.

13 Evidence of Prof. R. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2958, line 3 to p. 2959,
line 22; Curriculum Vitae of Prof. R. Jarvis Brownlie, Exhibit 4117, pp. 2, 3.

14 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2951, lines 10-23 and p.
2959, lines 3-22.

15 Curriculum Vitae of Prof. R. Jarvis Brownlie, Exhibit 4117, pp. 6-7.

16 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22,2019, p. 2946, line 25 to p. 2948,
line 9; Curriculum Vitae of Prof. R. Jarvis Brownlie, Exhibit 4117, pp. 6-7.

17 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2945, line 22 to p. 2946,
line 24.
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SON submits that Prof. Brownlie’s expertise on Crown-Indigenous relations in the 19"
century, and on appropriate methods to interpret historical documents is deeper and more
extensive than Dr. Reimer’s.!® While Prof. Brownlie is an independent academic and award-
winning scholar with tenure in a recognized university, Dr. Reimer is a career expert witness
who has worked primarily for the Ontario government over the past 20 years.!® Dr. Reimer
has not published her own academic work on any issues related Crown-Indigenous relations in
the 19" or 20" centuries.?’ She has not been required to meet the scholarly standards of
tenure.>! This militates towards giving Prof. Brownlie’s opinions greater weight where they

diverge from Dr. Reimer’s opinions.

Objectivity

6. In cross-examination, counsel for Ontario put a number of Prof. Brownlie’s Facebook posts,

Twitter posts and public remarks to him for comment. Insofar as Ontario intends to suggest
that this information about Prof. Brownlie’s personal points of view indicate that his evidence

in this case is not objective, SON submits that such a suggestion has no merit.

It is not a sign of a lack of objectivity to acknowledge that one has a perspective and a personal
set of beliefs that they bring to their work. The American Historical Association Statement on

the Standards of Professional Conduct explicitly sets this out:

¥ Dr. Reimer is trained as anthropologist, but SON submits that much of the work she undertook
in her report, Dr. Gwen Reimer, “Volume 3: Saugeen-Nawash Land Cessions No. 45 72 (1836),
No. 67 (1851), and No. 27 (1854)” (Revised November 2019), Exhibit 4703, was focused on

interpreting historical documents, not elucidating the perspectives of SON on historical events.
19 See, generally, Curriculum Vitae of Dr. Gwen Reimer, Exhibit 4575.
20 See, generally, Curriculum Vitae of Dr. Gwen Reimer, Exhibit 4575.
2l See, generally, Curriculum Vitae of Dr. Gwen Reimer, Exhibit 4575.
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Professional integrity in the practice of history requires awareness
of one’s own biases and a readiness to follow sound method and
analysis wherever they may lead. 2

8. Prof. Brownlie follows this practice in his work. For example, Prof. Brownlie’s book, Fatherly
Eye, identifies his anti-colonial and feminist perspective that informs his research. He explains
that this is perfectly consistent with efforts to be accurate and thorough in his account of

historical events:

The reason I included this passage in my book is because to do so is
itself a feminist practice, and its role is, its function is to
acknowledge the biases that the researcher brings. And the
acknowledgement that every researcher does, every person does
bring their own views to a subject. And that the feminist insight was
in the past academics had always maintained an illusion of
objectivity. The ideal of objectivity, which I still hold, but with the
understanding that it’s never perfectly achievable by anyone. And
so the feminist insight was, we’re going to acknowledge what our
biases are and the recognition that everyone has them, but at least
in this instance the reader understands where you’re coming from
and you’re not pretending to be neutral, although we were
attempting to be as balanced and fair and thorough and accurate as
possible.??

9. The crucial question is not whether the historian has personal views and politics, but rather,
whether the historian followed a sound method and let the information guide their analysis.
Prof. Brownlie affirmed his commitment to these principles: “As an historian, my commitment

is to document the history of Canadian colonization and Crown indigenous relations.”?*

22 American Historical Association Statement on the Standards of Professional Conduct (2019),
Exhibit 4166, p. 4.

23 Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3713, line 17 to p.
3714, line 11.

24 Evidence of Prof. Jarvis Brownlie, Transcript vol 34, July 26, 2019, p. 3674, lines 18-22.
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10. That Prof. Brownlie expresses political views via Facebook or Twitter has little do whether he
undertakes careful research in the context of his professional life. Prof. Brownlie explained

that:

[Facebook], to me, has very little connection to my work as an
academic, except that obviously I have interests that are related to
my work. And that’s part of the reason that I became a historian
because I am interested in these issues, and I felt that I could make
a contribution myself by becoming a careful, rigorous historical
researcher who contributed to people understanding how we got to
where we are today. And so it’s very important to me, in my work,
that everything I produce be rigorous, carefully researched, strictly
accurate to the extent I can ensure that it is. Facebook is a playful
medium, and no, I don’t research everything I put on Facebook.
Although, I would stand by the statement that governments
frequently attack Indigenous activists and if you’d like I can list
some recent ones who have experienced this. And finally I would
say that primarily what you’re seeing from these Facebook posts that
you extracted from the many other posts on my Facebook page is
that I am acting as an educator. I want to get issues out into the
public. Sometimes I make provocative statements because I want
people to think about things.?

11. As Justice Zinn wrote in Jim Shot Both Sides, discussing the evidence of Dr. Carter, a historian
called by the Plaintiffs in that case, “It is not surprising that one who devotes her career to
Canadian aboriginal history forms an opinion or point of view about the general treatment of
our First Nations by Canada.”?® Justice Zinn noted that Dr. Carter had provided an evidentiary

basis for her opinions, and gave her evidence weight.?’

» Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3722, line 18 to p.
3723, line 21.

26 Jim Shot Both Sides v Canada, 2019 FC 789 at para 103, Plaintiffs’ Book of Authorities, Tab
35.

27 Jim Shot Both Sides v Canada, 2019 FC 789 at paras 103, 105, Plaintiffs’ Book of Authorities,
Tab 35.
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12. The notion that injustice and unfairness affects Indigenous people in Canada is not a radical or
unorthodox conclusion. In fact, it is the near-universal conclusion of the numerous inquiries

and commissions appointed to look into Indigenous issues in Canada. For example:

a. Ontario highlighted a Facebook post from Prof. Brownlie’s account that refers to
Canada as “an unjust nation” whose “systems have failed” Indigenous peoples.?® Prof.
Brownlie was directly quoting an article in the Toronto Star about Tina Fontaine, an
Indigenous woman from Manitoba who was murdered.?’ Prof. Brownlie explained in
testimony that he believes “the situation in which Indigenous people live in Winnipeg
and Manitoba and many other places is unjust, yes.”** The Truth and Reconciliation
Commission of Canada agrees with Prof. Brownlie’s assessment, noting that, “only a

real commitment to reconciliation will reverse the trend and lay the foundation for a

truly just and equitable nation.”! It referred to Canada’s policies of “cultural genocide

and assimilation,” which “have left deep scars on the lives of many Aboriginal people,
on Aboriginal communities, as well as on Canadian society, and have deeply damaged

the relationship between Aboriginal and non-Aboriginal peoples”.*

b. Ontario also pointed to Prof. Brownlie’s Facebook posts that linked to resources about

Colten Bushie, a young Indigenous man in Saskatchewan who was murdered, and

28 Jarvis Brownlie Facebook Posts, Exhibit 4167, p. 11.

29 Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3724, lines 14-21.

39 Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3726, lines 7-22.

31 Honouring the Truth, Reconciling for the Future — Summary of the Final Report of the Truth
and reconciliation Commission of Canada, 2015, Exhibit 4138, p. 182, Plaintiffs’ Book of
Authorities, Tab 176.

32 Honouring the Truth, Reconciling for the Future — Summary of the Final Report of the Truth
and reconciliation Commission of Canada, 2015, Exhibit 4138, p. 183, Plaintiffs’ Book of
Authorities, Tab 176.
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whose alleged killer, Gerald Stanley, was acquitted. Prof. Brownlie excerpted a quote
from one article: “If you don’t know how it is that so many reserves live in poverty, or
why the prisons are full of our people, or why there are so many boil water advisories,
why there are so many Missing and Murdered Indigenous Women, why any of the
dysfunction and failure and tragedy that is the “Indian Problem” in this county exists,
look for your answer in the Gerald Stanley verdict. To find Gerald Stanley guilty,
would be to find him responsible for his actions — actions which resulted in the death
of Colten Bushie, an Indian. But we don’t do that in this country. White Canada is not
responsible for what happened to Indians.” Prof. Brownlie did not add his own

33 Ontario also raised Prof. Brownlie’s re-tweet of a press

comment to this quote.
release from the Indigenous Bar Association speaking about systemic racism within the
Justice System. In the accompanying tweet, Prof. Brownlie commented, “Indigenous
Bar Association on the desperate need for reforms in our so-called justice system.>* He
explained in his testimony that this comment was made in the context of the acquittal
of Gerald Stanley in the murder of Colten Bushie, a verdict “many, many people,

”35 The Truth and Reconciliation

especially on the prairies, felt [...] was unjust.
Commission identified the same injustice in the justice system, noting that “The justice

system continues to fail Aboriginal victims of crime.... The statistics are startling.

Aboriginal people are 58% more like to be victimized by crime”.*° It noted a “pattern

33 Jarvis Brownlie Facebook Posts, Exhibit 4167, p. 12.

34 Jarvis Brownlie Twitter Posts, Exhibit 4171, p. 2.

33 Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3734, line 18 to p.
3735, line 7.

3¢ Honouring the Truth, Reconciling for the Future - Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, 2015, Exhibit 4138, p. 179, Plaintiffs’ Book of Authorities,

Tab 176.
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of disproportionate imprisonment and victimization of Aboriginal people continues
to this day. The continued failure of the justice system denies Aboriginal people

the safety and opportunities that most Canadians take for granted.”>’

c. In remarks at a “Welcome Winnipeg” event, Prof. Brownlie noted that Canada has
inflicted and continues to inflict violence on Indigenous peoples.*® In his testimony, he
explained that he was primarily thinking about the experience of residential schools,
and of the ongoing effects of Hydro developments on Indigenous communities in
Manitoba, developments that have “destroyed their economy, and [had] [...] multiple
negative impacts, including deaths by driving their boats into floating logs and so on”.*
Both residential schools and the ongoing impacts of hydro development on Indigenous
communities have been characterized as having serious negative impacts, up to and

including forms of direct and structural violence, by the Truth and Reconciliation

Commission and the Royal Commission on Aboriginal Peoples:

i. The Report of the Truth and Reconciliation Commission noted the “violent
nature of the discipline at the [residential] schools [which] came as a shock to
students,”® that many students spoke of the violence and abuse they

experienced at residential schools*!, that the schools inflicted spiritual

37 Honouring the Truth, Reconciling for the Future - Summary of the Final Report of the Truth and
Reconciliation Commission of Canada, 2015, Exhibit 4138, p. 164, Plaintiffs’ Book of Authorities,
Tab 176.

38 Professor Brownlie’s remarks from “Welcome Winnipeg” event, Exhibit 4168.

3% Evidence of Prof. Jarvis Brownlie, Transcript vol 35, July 22, 2019, p. 3737, line 16 to p. 3739,
line 13.

40 Honouring the Truth, Reconciling for the Future - Summary of the Report of the Truth and
Reconciliation Commission, 2015, Exhibit 4138, p. 103, Plaintiffs’ Book of Authorities, Tab 176.
! Honouring the Truth, Reconciling for the Future - Summary of the Report of the Truth and
Reconciliation Commission, 2015, Exhibit 4138, p. 107, Plaintiffs’ Book of Authorities, Tab 176.
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violence,* that residential schools have had a “destructive legacy”*, and that
national public history institutions have a responsibility to “retell the story of
Canada’s past” so it reflects “the collective violence and historical injustices
that [Indigenous peoples] have suffered at the hands of the state.** It further

noted the “devastating impacts of colonization on Indigenous peoples.”*

ii. The Royal Commission on Aboriginal Peoples has explored the impacts of
expanding hydro-electric activities on Indigenous communities, including the
many instances where Indigenous communities were forced to relocate as a
result of these activities. The report pointed to a number of ongoing effects of
these projects and the relocations they occasioned, including the weakening of
Indigenous culture and identity;*¢ issues with substance abuse and violence,
including self-injury and suicide;*’ loss of economic self sufficiency, including
through a dramatic decline in traditional hunting, gathering and fishing

activities;*® an increase in debris in waterways that reduced fishing

2 Honouring the Truth, Reconciling for the Future - Summary of the Report of the Truth and
Reconciliation Commission, 2015, Exhibit 4138, p. 225, Plaintiffs’ Book of Authorities, Tab 176.
+ Honouring the Truth, Reconciling for the Future - Summary of the Report of the Truth and
Reconciliation Commission, 2015, Exhibit 4138, p. 210, Plaintiffs’ Book of Authorities, Tab 176.
* Honouring the Truth, Reconciling for the Future - Summary of the Report of the Truth and
Reconciliation Commission, 2015, Exhibit 4138, p. 248, Plaintiffs’ Book of Authorities, Tab 176.
4> Honouring the Truth, Reconciling for the Future - Summary of the Report of the Truth and
Reconciliation Commission, 2015, Exhibit 4138, p. 210, Plaintiffs’ Book of Authorities, Tab 176.
% Royal Commission on Aboriginal Peoples, Volume 1: Looking Forward, Looking Back,”
Chapter 11, p. 469, Plaintiffs’ Book of Authorities, Tab 188.

4 Royal Commission on Aboriginal Peoples, Volume 1: Looking Forward, Looking Back,”
Chapter 11, p. 470, Plaintiffs’ Book of Authorities, Tab 188.

# Royal Commission on Aboriginal Peoples, Volume 1: Looking Forward, Looking Back,”
Chapter 11, pp. 465, 466, 467 471, 473, Plaintiffs’ Book of Authorities, Tab 188.
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opportunities and that many believed has led to deaths in boating accidents;*
mercury contamination caused by flooding;>® and an increase in mortality
rates.’! One official described effects of the relocation of one Manitoba First
Nation to accommodate Hydro activities as a “tragedy’’; another, a First Nations
community member, noted that ‘everything is drowned”.>? It is not a stretch to

refer to these effects as a form of violence.

13. SON submits that Prof. Brownlie’s statements, far from being radical, are within the range of
mainstream views expressed by the various inquiries and commissions that have investigated

Crown-Indigenous relations over the past thirty years.

14. Counsel for Ontario suggested that Prof. Brownlie had an obligation to use more “nuanced”
language to educate people about the issues facing Indigenous people in Canada.’> However,
the Truth and Reconciliation Commission of Canada has called on national public history
institutions, such as the Canadian Museum of History, to “retell the story of Canada’s past so
that it reflects not only diverse cultures, history and experiences of First Nations, Inuit, and

Metis peoples, but also the collective violence and historical injustices they have suffered at

the hands of the state.”>* As a professor of Canadian history, Prof. Brownlie bears the same

# Royal Commission on Aboriginal Peoples, Volume 1: Looking Forward, Looking Back,”
Chapter 11, pp. 466, 473, 475, Plaintiffs’ Book of Authorities, Tab 188.

0 Royal Commission on Aboriginal Peoples, Volume 1: Looking Forward, Looking Back,”
Chapter 11, p. 473, Plaintiffs’ Book of Authorities, Tab 188.

1 Royal Commission on Aboriginal Peoples, Volume 1: Looking Forward, Looking Back,”
Chapter 11, p. 475, Plaintiffs’ Book of Authorities, Tab 188.

52 Royal Commission on Aboriginal Peoples, Volume 1: Looking Forward, Looking Back,”
Chapter 11, pp. 467, 473, Plaintiffs’ Book of Authorities, Tab 188.

53 Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3735, line 9 to p. 3736,
line 7.

5% Honouring the Truth, Reconciling for the Future - Summary of the Report of the Truth and
Reconciliation Commission, 2015, Exhibit 4138, p. 248, Plaintiffs’ Book of Authorities, Tab 176.
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responsibility. His evidence should not be discounted as a result of his efforts to fulfill this

responsibility.

15. Finally, it is worth noting that Prof. Brownlie’s previous experience as being an expert for

litigation was being retained by Canada.>”

16. Prof. Brownlie is a recognized and reputable historian. He was willing to change his views
where he was shown evidence that suggested a different conclusion was warranted.’® Where
Prof. Brownlie had not researched or formed an opinion on a matter put to him by counsel on
cross-examination, he said so.>” And the opinions he expressed in his testimony and in his
reports were supported by the historical record. These are the key factors that the Court should

consider when weighing his evidence, not the content of his Facebook or Twitter posts.

Key Factual Disputes

17. Prof. Brownlie’s testimony and report on the historical treaty issues in this case are, by and
large, aligned with the evidence of other experts, including particularly with Dr. Reimer’s

evidence.’®

5 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 2959, line 23 to p. 2960,
line 24.

56 Evidence of Prof. Jarvis Brownlie, Transcript vol 38, August 15, 2019, p. 4265, line 17 to p.
4311, line 3.

57 Evidence of Prof. Jarvis Brownlie, Transcript vol 36, August 13, 2019, p. 4016, lines 19-22.

58 These include, among others: The description of the applicable treaty-making principles that
IORZHG IURP WKH 5R\DO 3URFODPDWLRQ DQG 'RUFKHVWHU!
background that governed relations with Indigenous peoples more generally. In particular, both
explained that Crown officials were aware they were required to obtain the consent of Indigenous

peoples before taking their lands — Dr. Gwen Reimer, “Volume 3: The Saugeen-Nawash Land
Surrenders: No. 45 !5, No 67 and No. 72” (as revised 2019), Exhibit 4703, pp. 13, 17, 74, 108,
116, 143-144, 158-159,202; Prof. Jarvis Brownlie, “The Saugeen Ojibway and Treaty 72 (2013),

Exhibit 4118, pp. 5-21, 26-27.
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18. There are, however, a few key areas where Prof. Brownlie’s evidence differed from Dr.
Reimer’s evidence in relation to the issues surrounding the treaty case. Two key issues that
warrant attention here: whether Treaty 45 ' was intended by the parties to create a general
reserve on the Peninsula; and Prof. Brownlie’s opinion on whether SON had an opportunity to

consider Oliphant’s proposal prior to October 13, 1854.

a. The general reserve: Prof. Brownlie concluded in his testimony that the creation of a
general reserve was not a condition of Treaty 45 4.5’ This was a change from the view
expressed in passing in the executive summary of his report, “The Saugeen Ojibway
and Treaty 72”.° Prof. Brownlie explained this change by saying that he had reviewed
the documents since he drafted the report and did not believe that this conclusion was
supported by the historical record.®! The view that a general reserve was created on
the Peninsula was held by Dr. Reimer alone.®? As detailed at length in the section of
the Plaintiffs’ argument entitled “Treaty 45 2 set aside the Peninsula for SON”, Dr.
Reimer’s view is not supported by the historical record. On this point, SON submits
Prof. Brownlie’s testimony in Court ought to be given more weight than Dr. Reimer’s

views because Prof. Brownlie’s testimony is more consistent with the historical record.

59 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 3065, line 5 to p. 3067,
line 19.

60 Prof. Jarvis Brownlie, “The Saugeen Ojibway and Treaty 72” (2013), Exhibit 4118, pp. 2, 5.

61 Evidence of Prof. Jarvis Brownlie, Transcript vol 30, July 22, 2019, p. 3065, line 5 to p. 3067,
line 19; Evidence of Prof. Jarvis Brownlie, Transcript vol 36, August 13, 2019, p. 3941, line 19 to
p. 3946, line 10; See also: Evidence of Prof. Paul McHugh, Transcript vol 68, December 10, 2019,
p.8862, lines 7-10. Question: Do you agree that Bond Head at Treaty 45 1/2 promised to protect
the peninsula from white encroachment for the Saugeen? Answer: Yes.

62 Dr. Gwen Reimer, “Volume 3: Saugeen - Nawash Land Cessions No. 45 1/2 (1836), No. 67
(1851), and No. 72 (1854)” (as revised 2019), Exhibit 4703, pp. 41-45.
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b. The issue of when the Crown first sought a surrender of the full Peninsula: Prof.
Brownlie was asked in his report to consider whether SON had had the opportunity to
consider the Crown’s proposal for Treaty 72 prior to October 13, 1854. He originally
held the view that that the Crown asked SON for a surrender of the entire Peninsula for
the first time on October 13, 1854. He believed previous requests for surrenders, of
which there were many, had been for lesser amounts of land.®® On cross-examination,
he was presented with evidence that Anderson had proposed a similarly large surrender
in August 1854.% Upon reviewing that evidence, Prof. Brownliec amended his
opinion.®> SON submits that this demonstrates open-mindedness and scholarly
integrity. It is an indication that Prof. Brownlie prioritized providing accurate
information that reflected the best available evidence to the Court over maintaining a

longstanding position, or being seen to have been “correct” in the first instance.

Oral Interview Methodology and Reliability

19. Prof. Brownlie conducted interviews with seven SON members with traditional knowledge
and/or personal knowledge of SON’s struggle to have its rights recognized. Prof. Brownlie’s
interviewees were Dale Jones, Darlene Johnston, Howard Jones, Eric Johnston, Jim Ritchie,

Vernon Roote, and Paul Jones.

20. The interview subjects were identified by SON’s counsel as individuals with personal

experience of the land claims processes.®® These interviews were intended to supplement the

63 Prof. Jarvis Brownlie, “The Saugeen Ojibway and Treaty 72" (2013), Exhibit 4118, pp. 38-43.
64 See: Evidence of Prof. Jarvis Brownlie, Transcript vol 38, August 15, 2019 p. 4265, line 17 to
p. 4311, line 3.

65 Evidence of Prof. Jarvis Brownlie, Transcript vol 38, August 15, 2019 p. 4310, line 24 to p.
4311, line 3.

% Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p 3199, line 14 to p. 3200,
line 5.
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documentary record on the steps taken in the land claims process with accounts of what the
experience was like on a practical level.®” Prof. Brownlie explained why he did not interview

more individuals from SON:

My intent in conducting this oral history was not to undertake a large
oral history project, but rather to use interviews with a few
individuals who had been directly involved in the attempt to defend
the Treaty rights and so on, in order to ask them specific questions
about, really about their experience in trying to bring the claim.®

21. Prof. Brownlie also reviewed the majority of over 200 recorded oral history interviews from
SON members, which were taken between 1968 and 2020 and conducted by a number of
different researchers.%” He cross referenced the answers he received from his interviewees with
the extensive written record on the history of SON’s land claims.”® Through this, Prof.
Brownlie had access to a large body of information against which he could assess the reliability

of the information he received through the interviews he conducted.”!

22. Prof. Brownlie structured the questions he asked the seven interviewees himself. He explained:
“I tried to develop questions that were specific to the area I was investigating and at the same
time were fairly broadly phrased so that I wasn’t guiding the people I was talking to, so that

they could choose what were the most important issues to raise”.”?

67 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3217, line 9 to p. 3218,
line 7.

%8 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3217, line 13 to p. 3218,
line 3.

% Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3198, line 22 to p. 3199,
line 10. See also: Agreed Statement of Fact Regarding Oral History Interviews, Exhibit 3931.

7 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3203, lines 6-17.

"I Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3812, line 19 to p.
3813, line 19.

72 Evidence of Prof. Jarvis Brownlie, Transcript vol 31, July 23, 2019, p. 3200, lines 15-20.
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23. Ontario pressed a theory on cross-examination that Prof. Brownlie had improperly led his
interviewees during the interview process.”> Many of the instances Ontario highlighted of this
so-called leading in its cross-examination were simply Prof. Brownlie trying to summarize or
clarify what he had heard, and to prompt the interviewee to continue talking.”* As Prof.

Brownlie explained:

Conducting an oral history is a challenging practice. It takes a lot of
practice, and your role as an interviewer is multi-faceted. The main
thing you are trying to do while you’re interviewing someone is to
encourage them to continue. So a lot of my comments were
encouraging them to continue, in the ways that one ordinarily does
that in conversation. Which is not limiting yourself to asking a
question and silently waiting for their response because that can be
quite off putting.”

24. In addition, there is little concern that Prof. Brownlie’s questions shaped the information he
heard. Six of the seven interviewees — all except Eric Johnston — attended at court, adopted
their interview transcripts (which were entered into evidence), and were subject to extensive
cross-examination by counsel for Ontario and Canada. SON submits that all were credible
witnesses. To the extent that there were inconsistencies in the information they provided, or
that the information they provided was inconsistent with either the documentary record or

approximately 200 recorded oral history evidence that have been disclosed in this litigation,

counsel for the Defendants had a full opportunity to explore those inconsistencies.

73 Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3829 line 7 to p. 3846,
line 9.

74 Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3820, lines 4-14; p.
3835, line 9 to p. 3840, line 22; and p. 3846, line 9.

75> Evidence of Prof. Jarvis Brownlie, Transcript vol 35, August 12, 2019, p. 3820, lines 4- 14.
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Conclusion on Weight
25. SON submits that Prof. Brownlie’s evidence should be given significant weight. He is an
award-winning scholar and a tenured professor who has published extensively on the issues on
which he opined. He demonstrated that he was willing to change his views when he was shown

convincing evidence, notwithstanding any personal political views he may have.



RELEVANCE AND WEIGHT OF JEAN-PHILIPPE
&+$575%$1'16 (9,'(1&(

1. Mr. Jean-Philippe Chartrand was qualified by the court as follows:

an anthropologist and ethnohistorian qualified to provide opinion
evidence on British and American relations with Indigenous peoples
in the Great Lakes region from the mid-18th century to the mid-19th
century, including administrative development and general treaty
policies and practices; treaty-making with Native American tribes
in the Great Lakes region generally from 1795-1842, and in
particular with reference to treaties made in 1807, 1819, 1820, 1831
and 1836, and the intentions and understandings of the United States
in making these treaties; and related historical events and context.'

2. SON did not object to this qualification statement. However, as set out below, SON submits
that WKHUH DUH VHYHUDO D WSithg Midéxpetiefick) tha&cKIDdd thé &t GFY V

his opinions to be discounted.

LIMITED TRAINING AND EXPERIENCE IN US HISTORY

3. Mr. Chartrand has worked exclusively for Ontario as a research consultant since 2011.?

4. Mr. Chartrand holds no degrees in US history,’ nor has he taught any courses that touch on
US history beyond a superficial overview of different Native American tribes.* His sole
publication related to the United States is a peer review, which he co-authored with Dr. Gwen
Reimer, of a manuscript on census-taking among Native American tribes in the late 19" and first

decade of the 20" centuries.> Mr. Chartrand testified that he gained his familiarity with British and

! Evidence of Jean-Philippe Chartrand, Transcript vol 77, January 20, 2020, p. 9783, line 19 to p.
9784, line 13.

2 Evidence of Jean-Philippe Chartrand, Transcript vol. 78, January 21, 2020, p.9949, line 24 to
p.9950, line 8.

3 Evidence of Jean-Philippe Chartrand, Transcript vol 78, January 21, 2020, p. 9944, lines 1-5.

* Evidence of Jean-Philippe Chartrand, Transcript vol 78, January 21, 2020, p. 9944, lines 6-25.

> Evidence of Jean-Philippe Chartrand, Transcript vol 78, January 21, 2020, p. 9945, line 1 to p.
9946, line 13.
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US history in 2009-2010 when he undertook a review of historical and ethnohistorical literature
for a report he prepared for another piece of litigation.® However, the focus of that research was

on annuity provisions and not the geopolitical relations between the United States and Britain.”

5. SON submits that O U & K D U ¥iblidh Qo ffeMtions between the United States and
Britain should be given little weight given his limited training and experience in US history in

general and in US-British geopolitical relations in particular.

LEGAL INTERPRETATION
6. Mr. Chartrand  dhalysis of the Treaty of Greenville (1795) was based on his reading of

the text of the treaty. He did not rely on historical sources to explain how the US understood the

articles of the treaty at the time it was entered into.

7. SON submits that interpreting the text of a treaty is a matter of law and outside of Mr.
& KD U W &xpefds& Therefore, his opinions about the meaning of the Treaty of Greenville

should be given no weight.

ERRONEOUS INTERPRETATION OF THE ROYAL PROCLAMATION
8. In his report, Mr. Chartrand stated that the Royal Proclamation (1763) clearly stipulated

basic procedures for treaty making aimed at obtaining cessions of Indigenous lands within the

3, QGLDQ 7 H HdJadadRhid sfatement on his summary of three paragraphs of the Royal

6 Evidence of Jean-Philippe Chartrand, Transcript vol 78, January 21, 2020, p. 9946, line 14 to p.

9947, line 15.

" Evidence of Jean-Philippe Chartrand, Transcript vol 78, January 21, 2020, p. 9947, line 16 to p.

9948, line 13.

8 Evidence of Jean-Philippe Chartrand, Transcript vol 78, January 21, 2020, p. 9924, line 1 to p.

9929, line 12.

?Jean-SKLOLSSH &KDUWUDQG 3+LVWRULFDO 5HVHDUFK RQ 3UR
6XUUHQGHUV RI /DNH % H Q2G1¥), EQibW4AS B, pUXH DW /DNHV’
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Proclamation, excerpted on pages 12-13 of his report, which described a procedure to be followed

IRU WUHDW\ PDNLQJ 3ZLWKLQ'WKRVH SDUWV RI RXU FRORQLH

0. On cross-examination, Mr. Chartrand acknowledged that the Royal Proclamation describes
Indian territory as outsidethe bounds of colonies.!! However, when pressed about this clear
contradiction in his analysis, Mr. Chartrand dug in to his position WKDW 3ZLWKLQ WKRVH S

FRORQLHV  LQFOXGHG 3,QGLDQ WHUULWRU\’

10. SON VXEPLWYV WKDW O0OU &KDUWUDQGYTYV LQWHUSUHWDWLRQ

and should be given no weight.

19 Evidence of Jean-Philippe Chartrand, Transcript vol 78, January 21, 2020, p. 9936, line 20 to p.
9937, line 16.
' Evidence of Jean-Philippe Chartrand, Transcript vol 78, January 21, 2020, p.9937, lines 17-20.
12 Evidence of Jean-Philippe Chartrand, Transcript vol 78, January 21, 2020, p. 9937, line 21 to p.
9940, line 12.
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EVIDENCE

1. Prof. Mary Ann Corbiere was qualified as:

Professor of the Anishinaabemowin language, with
expertise in the field of Englisto
Anishinaabemowin and Anishinaabemowisio-
English translation, and capable of giving opinion
evidence on the likely range in meaning to
Anishinaabe people of English words and phrases
when translated into Anishinaabemowin in the 19th
century, and on the challenges that confeemglish
Anishinaabemowin translatots.

SUPPORTING QUALIFICATIONS
2. Prof. Corbiere isa Professor in the Department of Indigenous Studies at Laurentian

University.> Shehas been a Professor sirk®892 andwas Chair of the Department from 1994

19974

3. Her first language is Anishinaabemowiand the principal subject she teaches is

Anishinaabemowin.

4, She has presented 48 conference pameasademic conferences and many of them are

about the Anishinaabemowin langu&ge.

1 Tender as epert: Transcriptvol 24, July 9, 2019%. 2338 line 14 top. 2339 line 1 andTender
For Qualification ofProfessor M.A. Corbierelettered exhibit F2; Ruling on tenddranscript
vol 24, July 9, 2019%. 2371 line 21to p. 2375 line 7.

2 Evidence ofProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019. 2323 lines 610.

3 Evidence ofProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019p. 2323, lines 1123.

4 Evidence oProf.Mary Ann CorbiereTranscriptvol 24, July 9, 2019.2323 line 24 top. 2324
line 2. See alsBrof.Mary AnnCorbiere CV June 201&xhibit 4092.

®> Evidence ofProf. Mary Ann Corbiere, Transcriptvol 24, July 9, 2019). 2324 lines 37.

¢ Evidence ofProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019. 2325 lines 412. See
alsoProf. Mary Ann Corbiere CV June 201&Xxhibit 4092.
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5. One of her projects an online Anishinaabemowianglish dictionary. She begamvork
on this dictionarybecause she wanted a comprehensive resource for language learners, and
contemporary Anishinaabemowin dictionaries were not comprehendigr examplewhile
teaching she would know a word existed, but her students were not able to find it in existing

dictionaries’

6. Her process for creatirdjctionary entries involvesompiling notes she made about words
not then in dictionaries, armbnsulting with mdter tongue speakers of Anishinaabemowin from
five different communitiesbout whether they knew the word and what it méa®ie also works

on this project with Prof. Rand Valentinen whom she relied to design a database for the

dictionary® There ae over 12,000 words in the dictiondsy now?°

7. Prof. Corbierehas given conference presentations about translattmoyt 19" century

Anishinaabemowinand about 19 century Anishinaabemowin transtan.*

8. Prof. Corbierehas preparedexpert repors for litigation or testifiedabout translation

involving 19" century Anislnaabemowirin two cases?

" Evidence ofProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019%. 2326 line 6 top. 2327
line 11.

8 Evidence ofrof. Mary Ann CorbiereTranscriptvol 24, July 9, 201%. 2327, line 12 top. 2329
line 7.

° Evidence ofProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019. 232, lines15-21.

10 Evidence ofProf. Mary Ann CorbiereTranscriptvol 24, July 9, 201%. 2333 lines +4.

11 Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 201%. 2333 line 5 top. 2335
line 3.

2 Evidence ofProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019. 2335 line 4-13, and
p. 2335 line 23 top. 2336 line 7.
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9. She has also translated materifds the Law Society of Upper Canatfalaurentian
University,# the Ontario Ministry of the Attorney Genefalthe Camdian Cancer Societ{ the
YWCA,'" the Sudbury Art Gallery® the Sudbury and District Health Up#t the Ipperwash

Inquiry,?° andthe OntarioMinistry of Natural Resources

10. She hagrepared translationfsom English intoAnishinaabemowinncluding of a book
about Daphne Odji¢ RI D SRVWHU [PERIXEOf-aRshGRIQIT ¥ book and fijfd of
patient guides for medical uétof an elementary school curriculiihand of signage for a

courthouse®

11. She hadacilitated discussions in Anishinaabemowamd transcribed and translated them

into English?’

13 Evidence ofProf. Mary Ann CorbiereTranscriptvol 24, July 9, 201%. 2335 lines 1822 and
p. 2336 lines 1820.

14 Evidence ofProf. Mary Ann CorbiereTranscriptvol 24, July 9, 201%. 2336 lines 814.
15Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019. 2336 line25 top. 2337
line 5.

16 Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 201%. 2337 line 22 tg. 2338
line 1.

17 Prof. Mary AnnCorbiere CV June 201&xhibit 4092 p. 15.

18 Prof. Mary AnnCorbiere CV June 201&xhibit 4092 p. 15.

19 Prof. Mary Ann Corbiere CV June 201&xhibit 4092,p. 15; Evidence ofProf. Mary Ann
Corbiere,Transcriptvol 24, July 9, 2019. 2338 lines9-13.

20 Prof. Mary AnnCorbiere CV June 201&xhibit 4092 p. 15.

21 prof. Mary Ann Corbiere CV June 201&xhibit 4092 p. 15.

22 Evidence oProf.Mary AnnCorbiere Transcriptvol 24, July 9, 201%. 2324 line 25 tg. 2325
line 3.

23 Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019. 2336 lines8-14.

24 Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 201%. 2336 lines 2124.

25 Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 201%. 2337, lines 1318.

26 Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019%. 2337, lines 1321

27 Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019%. 2337, lines6-12.
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12.  She comes from Wikwemikong on Manitoulin Island. She has spoken Anishinaabemowin
with speakers from Saugeen and Nawash, and they are able to understand each other. The dialects

are close®

13. Prof. Corbiere was crosxamined extensively on her qualifieats by counsel for
Ontario. It is true that she has no formal certification in translatimo suchprograms exist for
AnishinaabemowifEnglish translatiod® Nor are there programfor translation in general
outside of the context of translating beamewo specific languagés. It is alsotrue that she has
not taken courses in tralating 19' century Anishinaabemowittno such courses exislf such a

coursedid exist Prof. Corbiere said she wouléfinitely takeit.3*

14.  However,Prof. Corbieréhasfamiliarized herself with linguistic concept$andhas taken
informal workshops on translatiddAs noted above, sh®s translated a wide variety of materials
for a wide variety of organizatioi$ has opined on 19centuryAnishinaabemowin translation in
a litigation context® has no dificulty understanding 9 century Anishinaabemowin

dictionaries>® and is, of course, writing an Anishinaabemo:Einglish dictionary*’

28 Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 2019. 2324 lines 823.

29 Evidence ofProf. Mary Ann Corbiere Transcriptvol 24, July 9, 2019p. 2345 line 18 top.
2344 line 2.

30 Evidence ofProf. Mary Ann Corbiere Transcriptvol 24, July 9, 2019p. 2346 line10 top.
2347, line 3.

31 Evidence ofProf. Mary Ann Corbiere Transcriptvol 24, July 9, 2019p. 2348 line 21 top.
23409, line 2.

32 Evidence ofProf. Mary Ann Corbiere Transcriptvol 24, July 9, 2019). 2341, lines 1922.

33 Evidence oProf. Mary Ann CorbiereTranscriptvol 24, July 9, 201%. 2344 lines 59.

34 As noted above.

35 As noted above.

36 Evidence ofProf. Mary Ann Corbiere Transcriptvol 24, July9, 2019,p. 2363 lines 25,
referring tothe 19" century Baragaand Wilson dictionarigsas exylained in Prof. Mary Ann
&RUELHUH 37UHDW\ 7UD @E¥bA04R.Q. ,VVXHV’

37 As noted above.
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15. Prof. CoU E L H U H§areabbLghBWWshime of the terms in Treaties 45 ! and 72 would
have been translated into Anishinaabemowin,veimat meaning woulthenhave been understood
by unilingual Anishinaabemowin speaké&SON submits that Prof. Corbiere is waliadjfied for

this task.

16. 621 VXEPLWV WKDW 3URI &RUELHUHYV RSLQLRQV VKRX
especially snce no other expert evidence has been adduced on Anishinaaberogiish

translation issueabout the treatieis thislitigation.

Bprof. 0ODU\ $QQ &RUELRAUBQ YOUDHDVR\Q, EXhibiK4094 pp. 1-3 andProf.
ODU\ $QQ &RUELHUH 3$GGLWLRQDO 7UHDW)\ 7UDQVODWLRQ ,V
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1. Prof. Paul Driben was qualified as follows:

Anthropologist, with expertise in the ethnography,
ethnology, and ethnohistory of tAaishinaabe, and
capable of giving opinion evidence:on

1. pre and postontact Anishinaabe subsistence
patterns, cultural traditions, ethnohistoayd social
and political organization;

2. Anishinaabe spiritual beliefs, including
relationships to land, water, and the dead;

3. historical Anishinaabe use, ocemgy, and
customs concerning decisionaking abouthe use
of land and water territory;

4. the perspective of the Anishinaabe during 19th
century treatymaking processes, includingreaty
72 and Treaty 45

ACADEMIC QUALIFICA TIONS
2. Prof. Paul Driben hag M.A. and a Ph.D. in anthropolagywnd taught anthropology at the

university level for 39 years He wasDirectorof theLakehead University Native Studies Program

from 1976to 1983* andChair of the Department of Anthropologffom 1979 to 1985° He was

! Ruling of the Court on qualification, Trseript vol 53, October 21, 2019, 753 lines 35;
Tender for Paul Driben's Qualification, Lettered Exhibit W1.

2 Evidence of Prof. Paul Dribefiranscript vol 53, October 21, 2019, $722 line 25 top. 6723
line 2.

3 Evidence of Prof. Paul Dribefiyanscript vol 53, October 212019, p 6723 lines 35. See also
Curriculum Vitae- Paul Driben Exhibit 4323.

4 Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019, $723 lines 1114.

®> Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019, $723 lines15-17.
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alsoChair of the International Committee for th&tudy of Jesuit Relations Concerning the Lake

Superior Ojibwe 1844924 from 1999to 2002°

FOCUS OF CAREER

3. His principal interest has been Anish@abe society and culturéle is also interested in
applied anthropology. Over the course of his career, he dase ethnography, ethnology and

ethnohistoryand has been doing that farer50 year$

See main argumentChapter 3, Expert Disciplinesfor an
explanation of these terms

FIELDWORK & RESEARCH

4, He has doneiéldworkin 22 Anishinaabe communities, one Cree commuoitye Inuit
community, and one MZtis communityThis has included fieldworkn communitiesin all the
divisions of Ojibwayinto which anthropologistcategorze Ojibway peoplenorthern Ojibway,
plains Ojibway, southwestern Ojibway and southeastern OjiBvaFhis has also included

fieldwork in the Georgian Bay aréa.

5. In the course of his careeProf. Driben has interviewed hundreds Ahishinaabe

traditional knowledge holders.

® Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019, $723 lines 1822.

" Evidence of Prof. Paul Dribefiyarscript vol 53, October 21, 2019, 723 lines 610.

8 Evidence of Prof. Paul Dribeffranscript vol 53,0ctober 21, 2019,.6727, lines +18, and p
6733 lines 46.

® Evidence of Prof. Paul Dribefiyarscript vol 53, October 21, 2019, §727, lines 1925.

10 Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019, §73Q lines 822.

1 Evidenceof Prof. Paul DribenTrarscript vol 53, October 21, 2019, §731, lines 5.

2 Evidence of Prof. Paul Dribefiranscript vol 53, October 21, 2019, §747, line 19 to p 6748
line 23.
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6. Prof. Dribenhasdone work under 83 research grants and contracts, 42 of which involve

expert witness work supporting litigation or negotiafidn.

7. Prof. Driben has dona wide variety ofieldwork and researchncluding work related to
treaty rights to harvest,relatedto the extent thahe ability tolive off the landhas been affected
by injuries!® related tothe extent that flooding has impacted commurtiiivifig off the land'®
related to the Anishinaabe rules for using the territory of andtist Nation!’ related to the
Anishinaabe rules for treaty processes interpretatiof® and to the Anishinaabe rules for

constructing buildings?

8. His preeminen concern is with understanding the ruleéy which Anishinaabe
communities operatesuch agules involving hunting, rules involving theologgnd rules that

govern political interactio”°

0. Prof. Dribenhas done work for a wide variety of clientsany First NationsDepartment

of Justice CanadaGovernment of Ontario,Ontario Hydro, Government of the N.W.T,

13 Evidence of Prof. Paul Dribefyanscript vol 53, October 212019, p 6737, lines 1925. See
alsoCurriculum Vitae- Paul Driben Exhibit 4323.

14 Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019, $738 line 21 to p6739
line 5.

15 Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2®, p 6739, line 14 to p674Q
line 18.

16 Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019,674Q line 19 to p 6742
line 4.

17 Evidence of Prof. Paul Dribeffyarscript vol 53, October 21, 2019,6¥42 line 5 top. 6743
line 4.

18 Evidence of Prof. Paul Dribeffyranscript vol 53, October 21, 2019, 743 lines 5-21, and p
6745 lines11-22.

19 Evidence of Prof. Paul Dribeffiranscript vol 53, October 21, 2019, §743 line 22 to p 6744
line 14.

20 Evidence of Prof. Rd Driben, Trarscript vol 53, October 21, 2019, $744 lines 1523.
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Government of Manitoba, @&ernment of WisconsirGovernment of Minnesot@&overnment of

Michigan anda mining companyPlatiney.?!

PRIOR EXPERT TESTIMONY
10.  Prof. Dribenhas testified or been deposed 12 tirffes.

PUBLICATIONS

11.  Prof. Driben has present@d conference papers, published 18 journal artictelsook

chapters, and written five books, three of which are about the Anishiffaabe.

METHODOLOGY

12.  In his workProf. Dribenuses thred&ey types of sources: his own fieldwork experience,

thefieldwork expeience of other ethnologists, and the written historical retbrd.

13. Prof. Driben explainedhe way that generalAnishinaabe customary rules apply to

individual Anishinaabe communities:

Q. To what extent are general Anishinaabe
customary rules applicableitadividual Anishinaabe
communities?

A. That depends on time and placegoiirse. But in
general- at one level ofjeneralization, they're going
to be the same.

For instance, if you're interestedtireology, | find a
common theology. If you'renterestedn economy,
there's going to be somariation because of the

21 Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019, 734 line 4 to p 6735
line 4.

22 Evidence of Prof. Paul Dribeffranscript vol 53, October 21, 2019, 746 lines 20-23; See
alsoCurriculum Vitae- Paul Driben Exhibit 4323.

23 Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019, §746 line 20 to p 6747,
line 11; See als&urriculum Vitae- Paul Driben Exhibit 4323

24 Evidence of Prof. Paul Dribefiyranscript vol 53, October 21, 2019,6745 line 23 to p 6746
line 19.
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ecological circumstancesn which people find
themselves. Politicalrganizations, it's common.

So some things vary, but it's usuahyngs that have
to do with subsistence, thingike -- those would be
economic things. Thingthat are fundamentally the
same would be thinglke political organization-

I'm talkingtraditionally now-- political organization,
religious organization, kinship, all those would be
the same, right throughoutalAnishinaabe world.

Whereas the others that you're talkimgput, these
economic or some linguistitifferences would be-
they would be present agll.?®

14.  Prof. Driben did not do fieldwork at SQNut, before testifyingdid review SON oral
histories ad the trial testimony of SON community witnes$gdde testified thahe found them

consistent with what he hawtitten in his report for this litigatioA’

15.  Prof. Driben elaborated on his methodology

4 « 6R FDQ \RX WHOO XV KRZ \RX DSSURDFKF
answeringhese questions you were given?

A. Well, as | say in my report, my approach to these
was an ethnohistorical approach. And what | was
so what |-- what | was interested in is first and
foremost is the documentary record; what does the
documentary record tell me about the questions that
you posed.

And then, what | was interested inrist only what
the documentary record said but howhat
documentary record is informed by the cust@nd
traditions of Anishinaabe people.

25 Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019, §75Q line 10 to p.6751,
line 8.

26 Evidence of Prof. Paul Dribefiyanscript vol 53, October 21, 2019, f748 line 24 to p6749
line 10.

27 Evidence of Prof. Paul Dribeifrarscript vol 5, October 3, 2019, p 7092 lines 17-23; p.
7093 line 18 to p 7094 linell
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Q. How do you asess the reliabilityf the source
that you use in general?

A. Well, what | look for isdiversification of research
bias. Each techniquihat one uses has limitations.
So, if one reliedsay, for instance, strictly on the
historicalrecord, that would ba limitation, because
there'salso information about customary practices
that youcan learn in the field.

And so if you don't have thamformation and you
don't bring that information tbear then it's harder to
interpret the materidhat you really wanto interpret
which is thedocumentary record.

So | take- as | said before, | takehat | know in this
approach, what otheethnologists, what | know
through my own field research, what other
conclusions people have conte let's say about the
decisionmaking processand see whether that has a
-- whether that cainform the documentary record
which would consistof letters and diaries and
government reports, arsdindry others.

Q. How would you deal with anglivergences in the
content of your sources?

A. Well, if | find something that'an outlier, that
makes me suspicious of it. Butlifind something
that is consistent, something ttlthere's more than
one source for, that's what I'tooking for. I'm
looking for something with morénan-- more than a
single substantiation. | wanultiple substantiations
because then | know | casay something that is
correct.

But if I have only one thing, only onelet's say one
item that talks about a particulevent or something
like that, then | feel far lessonfident than that. I'm
looking for consensus ithe data?®

16. SON submits that ProbDriben is highly experienced studyingAnishinaabe society and

culture having studied it for over 50 yearbletestifiedto matters at the core of this expertiste

28 Evidence of Prof. Paul Dribefiyanscript vol 53,0ctober 21, 2019,.16757, line 11 to p 6759
line 10.
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also works forgovernments and industry as well as First NatioHss opinions should be given

substantial weight.
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1. Mr. Ron Gould is a protected areas specialist at the Ministry of the Environment,

Conservation and Parks (MECP) and was called as a witness by Ontario.!

2. Mr. Gould testified about some of the parks in southwestern Ontario that he is responsible
for by virtue of his position with MECP. In particular, he provided evidence about the classification
of operating and non-operating parks on the Peninsula.? Non-operating parks, Mr. Gould testified,
do not have public use facilities, staff or established operating dates, whereas operating parks do

have facilities for public use, established operating dates and usually staff onsite.’

3. Mr. Gould confirmed that there only five operating parks throughout SONTL (which
includes the Peninsula and the lands south of the Peninsula — the Treaty 45 % Lands).* Mr. Gould
confirmed that the majority of provincial parks on the Peninsula are non-operating. This includes
approximately nine non-operating parks.’ Of the nine non-operating parks, eight are classified as
nature reserve parks and one is a natural environment park, meaning they have important

ecosystems and natural heritage in need of protection.®

! Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10380, lines 1-22.

2 Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10391, line 22 to p. 10419, line
12.

3 Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10387, lines 4-18; p. 10433, line
13 to p. 10436, line 16.

4 Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10429, line 14 to p. 10433, line
16.

> Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10429, lines 7-13; p. 10436, line
17 to p. 10437, line 5.

6 Evidence of Ron Gould, Transcript vol 81, February 6, 2020. p. 10438, lines 6 to p. 10439, line
11.



-0

4. Mr. Gould confirmed that in these non-operating parks, there are no superintendents,
wardens, or staff on-site. There are no limits imposed on how many visitors can attend at the
parks.” He further confirmed that MECP does not have full time staff on-site to ensure that visitors
are complying with prohibitions on activities that can harm the natural environment — for example,
motorized boating in Lion’s Head provincial park, or scaling a sensitive shoreline in Hope Bay
provincial park. MECP primarily relies on signage, education and ultimately trusting people to

obey the rules to enforce prohibitions geared at protecting the natural environment.®

5. Mr. Gould’s evidence suggests that MECP’s management of non-operational parks and
protection of sensitive areas on the Peninsula relies on voluntary compliance from the public and
does not require extensive enforcement staff resources.” Mr. Gould was reluctant to agree with the
proposition that there were minimal resources and staff put towards managing parks on the
Peninsula, but did ultimately acknowledge that fact when he was presented with precise numbers
of staff that are responsible for the parks in his zone — for example, there is only one ecologist on
staff for the southwest zone, within which there are 53 parks. He agreed that he is limited in terms
of how much monitoring and information collection he can do in the parks of the SONTL due to

limits on resources and staff allocated to this task.'®

6. Mr. Gould admitted that based on his knowledge about SON — via its Environment Office,

for example — he understands that SON has several staff members that are dedicated to protecting

7 Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10439, line 12 to p. 10440, line
5.

8 Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10444, line 3 to p. 10449, line 6.
? Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10455, line 3 to p. 10456, line
23; Chapter 3 of the 2013 Annual Report from the Office of the Auditor General of Ontario, tabled
at the Legislative Assembly on December 10, 2013, Exhibit 4568, pp. 204, 208-210.

10 Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10460, line 8 to p. 10461, line
12.
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the land, animals and waters throughout SONTL. He agreed that SON would be capable of putting
up signs to alert users of parks to sensitive areas and ecological risks, just like MECP does, and
also testified that SON has participated in other initiatives such as baseline research and education
efforts upon, which MECP relies to encourage the public’s compliance with various rules— e.g. no

motorized boating, no scaling the sensitive shoreline — in order to protect sensitive areas.'!

7. Finally, Mr. Gould testified that, in his experience:

(a) SON has never interfered with MECP’s access to or management of shorelines,

waters and provincial parks in SONTL;

(b) SON has not opposed the protection of species that Mr. Gould testified MECP acts

to protect; and

(c) SON has assisted in gathering and sharing knowledge with MECP.!?

8. The evidence provided by Mr. Gould assists this Court in the following matters:

(a) that the management of the majority of provincial parks and sensitive shorelines on
the Peninsula does not rely on significant staffing or resource expenditures by the
province, but rather relies on public compliance with prohibitive signage and

education; and

' Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10449, line 7 to p. 10450, line
25; p. 10451, line 17 to p. 10452, line 13; p. 10461, line 16 to p. 10462, line 20; and p. 10464, line
19 to p. 10468, line 10.

12 Evidence of Ron Gould, Transcript vol 81, February 6, 2020, p. 10468, line 25 to p. 10470, line
5.
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(b) that SON has not interfered with MECP access to shorelines, waters or lands
throughout the SONTL for the purposes of management or protection of species,

wildlife and waters.



RELEVANCE AND WEIGHT OF DONALD E. GRAVES’S
EVIDENCE

1. Mr. Donald Graves is a military historian called to testify by Ontario. He was qualified

as a

Historian capable of giving opinion evidence on the military and
naval history of the Great Lakes/St Lawrence region in the 18" and
19% centuries, including in relation to the provision of military aid
to the civil power for the purposes of law enforcement and
maintaining public order for the purposes of law enforcement and
maintaining public order in Upper Canada and Canada West. !

2. He provided commentary on the expert reports of Prof. Sidney Harring and Prof. Eric

Hinderaker, as well as on paragraph 19 of the Statement of Claim in the Aboriginal title case. *

3. As set out in more detail below, SON submits that Mr. Graves was argumentative and
hostile in cross-examination. He refused to consider evidence that contradicted the opinions he
expressed, preferring to answer with glib or sarcastic comments rather than to offer an earnest
consideration of the record to assist the court. His report contained a number of errors and
misstatements, and he frequently ventured into providing opinions on topics in which he has

little to no expertise. SON submits his evidence should be given no weight.

4. 7KLY DSSHQGL[ ZLOO GHDO ILUVW ZLWK OU *UDYHVY HY
Report; and then in relation to the Harring Report. It will conclude with some more general

observations on Mr. Graves expertise, particularly in relation to his opinions on para 19 of the

! Evidence of Mr. Donald Graves, Transcript vol 80, February 3, 2020, p. 10313, line 3 to p.

OLQH 3 4 X dia@rheht flordhd/tésBnfdny to be provided by Mr. Donald Graves to
WKH FRXUW-3. ([KLELW 4
20U 'RQDOG *UDYHV 3&RPPHQWYV DQG 2EYdf Br¥fBMIFRQV RQ W
+LQGHUDNHU DQG 'U 6LGQH\ +DUULQJ DQG WKH +LVWRULFI
& O D 2P15), Exhibit 4553.
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3ODLQWLIIV] 6WDWHPHQW R &QBbBslwkRll IDQY/ WK H *$ddohvahtydf. QDO WL

court.

Mr. Graves evidence in relationto Prof + LQGHUDNHUYV 5HSRUW
5. While Mr. Graves agreed with much of Prof +L Q G H Wdiddhkkl Ifid/ evidence

differed, and should not be accepted, on the following points :

(a) His interpretation of the meaning of the attack on the survey party on St. Clair

River in 1763;?

(b) His opiniononthe RXWFRPH RI 3RRQGLDFYfV :DU

(©) His views on the dominance of British naval power on the Upper Great Lakes

from 1764 to the War of 1812;°

(d) His unsupported opinion that 3LW ZDV RQO\ WKURXJK WKHLU DOOL
the aboriginal nations of the Upper Great Lakes were able to utilize the waters of

WKH 8SSHU /DNHV IRU WKHLU RZQ SXUSRVHV ~’

30U 'RQDOG *UDYHV 3&RPPHQWV DQG 2EVHUYDWLRQ RQ W}
+LQGHUDNHU DQG 'RFWRU 6LGQH\ +DUULQJ DQG WKH +LVWR!
&ODLP’ ([ K hEG-W

40U 'RQDOG *UDYHV 3& R¥fol @WhY ERpEtReHEsVof Professor Eric
+LQGHUDNHU DQG 'RFWRU 6LGQH\ +DUULQJ DQG WKH +LVWR!
&ODLP’ ([KLELV$-17. SS

50U 'RQDOG *UDYHV 3&RPPHQWV DQG 2EVHPIfESWERQ RQ W}
+LQGHUDNHU DQG 'RFWRU 6LGQH\ +DUULQJ DQG WKH +LVWR!
&ODLP’ ([K LET V6. S

60U 'RQDOG *UDYHV 3&RPPHQWV DQG 2EVHUYDWLRQ RQ W}
Hinderaker and DocWRU 6LGQH\ +DUULQJ DQG WKH +LVWRULFDO %DV
&ODLP’ ([ K LE L6W7. S
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6. Mr. Graves has uQGHUWDNHQ QR UHVHDUFK QRU KDV KH HGLW
previous to this litigation’ and so his expertise on this issue is limited. Conversely, Prof.

Hinderaker was at the time of his testimony writing a third book related to the subject matter of

KLV WHVWLPRQ\ LQFO X H@deraB Quéshadtfifidh of Diklacademic career
ZRUNLQJ RQ WRSLFV UHODOW HGK W RH [3RKGWDWKDOWDOUU *UDYHYV

I[JURP 3URI +LQGHUDNHUYfYV UHVSHBPWHQYNWHKYVY G/EKENMHNVWKRRE0B

Relevance and Weight of the Evidence of Prof. Eric Hinderaker,
Appendix E, Tab 13

THE MEANING OF THE ATTACK ON THE SURVEY PARTY REFERENCED BY DR.
HINDERAKER

7. One areca where Mr. Gravesf HYLGHQFH QoflHlHG DNRBYTYV ZDV ZLWK |
to the attack on the St. Clair River in 1763, where St. Clair River Ojibwa warriors attacked a
British survey party and prevented them from passing through the river to Lake Huron.’ Dr.
Hinderaker gave the opinion that the warriors were aware it was a survey party,'’ while Mr.
Graves gave the opinion that the warriors did not know it was a survey party and were simply
attacking because it was a British party.!! On this point, Prof +LQGHUDNHUTV HYLGHQFI

preferred.

7 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p.10982, lines 4-10,

8 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1554, line 25 to p.

1556, line 17; Curriculum vitae of Prof. Eric A. Hinderaker, January 2019, Exhibit 4021, pp. 1-5.

-RKQ 5XWKHUIRUGYV &DSWLYLW\ 1DUUDVeRYVE. -DQXDU\

19 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1625, line 20 to p.

1626, line 4.

10U 'RQDOG *UDYHV 3&RPPHQWY DQG 2EVHUYDWLRQ RQ WI
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plainti I [TV 6WDWHPHQW
&ODLP’ ([ KL E LBAidence of $Ir. Donald Graves, Transcript vol 80, February

3, 2020, p. 10328, lines 6-18.
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8. John Rutherford was a member of the British survey party that was attacked, and wrote a
MRXUQDO ZKLFK WHOOV WKH VW Rnile RthclOdd thSsKrWkoid dadd UG TV H[ !
his captivity following that attack.'? It is a key primary source document respecting this attack,
and is cited by Prof. Hinderaker for the very point Mr. Graves was disputing.!> When the journal
was put to Mr. Graves on cross examination, Mr. Graves was unfamiliar with John Rutherford,

his relation to the survey party, and his journal.'*

7+( 287&20( 2) 321',$&1M6 :%$5
0. Mr. Graves gave the opinion that:

The British military was taken by surprise [by
SRQGLDF bt reobe@d quickly and was
about to come back and launch a military operation
which would have crushed those Indigenous nations
that were involved in that conflict.

10.  In coming to this conclusion, the only evidence Mr. Graves appears to have considered is
UHVSHFWLQJ %ULWDLQTYV P L OpeddtBollowidg/the) Fr€aty W Kiaga@ ald KH SHUL
WKH HQG RI 3RQGLDFfV DU RQHdeKarkd &S Shidehcé tédpdoting thD N H V
ULWLVK YLHZ RI WKHLU OLNH O L Girfeds eddrhindtiof; BGNeYunkeQ 3 RQG LI

put to Mr. Graves a 1764 letter from Sir William Johnson, Superintendent for Northern Indians,'’

12 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1623, line 17 to p.
1624, line 6; John 5 XWKHUIRUGTV &DSWLYLW\ 1DUUDWLYH -DQXDU\

B3 Prof. (ULF +LQGHUDNHU 37KH $QLVKLQDDEHJ WKH %ULWLVK ¢
WKH (UD RI 3BRQWLDF V :DU" , footnot¢ BK Ip.E29, Wotnote 60S

14 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10934, line 4, to p.

10935, OLQH -RKQ 5XWKHUIRUGYTV &DSWLYLW\ 1DYQR2WLYH -D
224.

15 Evidence of Mr. Donald Graves, Transcript vol 80, February 3, 2020, p. 10327, lines 21-25.

' 0U 'RQDOG *UDYHV 3&RPPHQWYEDGRepdiEs\OHRIeBWERQ RQ
+LQGHUDNHU DQG 'RFWRU 6LGQH\ +DUULQJ DQG WKH +LVWRI
&ODLP~’ ([KLE LW SS

17 See Cast of Characters, Appendix C.
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to the Lords of Trade discussing peace that had been made with the Great Lakes Anishinaabe.
Johnson was, at the time, the most knowledgeable British official respecting Indigenous

Nations.'® In that letter, Sir William Johnson states:

The Indians all know, we cannot be a match for

them in the midst of an extensive, woody Country,

ZKHUH WKRY ZH PD\ DW D ODUJH H[SHQFH FRQ)\
army, we can not continue it there, but must leave

our small Posts at the end of the Campaign, liable to

either be blockaded, surprised, or taken by

Treachery.!

11.  Mr. GravesrefusHG WR DFNQRZOHGJH WKDW -RKQVRQ GLG QRW
that the British were about to come back and crush the Indigenous forces, pointing to the

preceding paragraph as suggesting what they are really talking about is stability and peace on the

IURQW O0OU *UDYHV ILQLVKHG E\ VWDWLQJ WKDW 3>L@!1 \RX D
instead of just cherry-SLFNLQJ RQH \R X FRiX feGpeMiktHgnWvel Adfact that
-RKQVRQYV SUHYLRXV SDUDJUD SiKceDaih iy WwdI® beFshcb¥ssfld KH LV
continuing in the war +Johnson states that the peace Britain entered into with the Western

1IDWLRQV LV 3PXFK FKHD S thiUmoWw i@ oDx@desR WKHU SODQ

12. This demonstrates that when Mr. Graves was presented with evidence that did not align

with his particular view, he became rude and argumentative, and determined to make the

18 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1580, line 10 to p.
1581, line 6.

19 Johnson to Lords of Trade, August 30, 1764, Exhibit 643, pp. 649-650; Evidence of Mr.
Donald Graves, Transcript vol 86, February 20, 2020, p. 10953, line 5 to p. 10955, line 19.

20 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10955, line 11 to p.
10956, line 24.

2l Johnson to Lords of Trade, August 30, 1764, Exhibit 643, p. 649.
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evidence fit with his preconceived view, rather than re-evaluating his position in light of the

evidence.

BRITISH NAVAL DOMINANCE FROM 1764 TO 1812
13.  Mr. Graves gave evidence that the British controlled the Upper Great Lakes from 1764 to

1813, and that there is no evidence of any Indigenous attempt to oppose that control.?? For the
period up until the start of the War of 1812, the only support Mr. Graves provides for this
opinion is a tally of the number of ships the British had on the Great Lakes, and evidence of
British disputes with the Americans.>® There is no attempt to determine the military power of
Indigenous nations at the time, nor to compare the British military power to that of Indigenous
nations. Further, this supposed control does not take into account any agreement reached at

Niagara. On cross examination, Mr. Graves acknowledged that:

(a) Between 1764 and the period right before the War of 1812 was a period of peace

on the Upper Great Lakes;**

(b) The use of waterways was part of what was negotiated in Niagara in 1764;%

(©) There would be no reason for the Anishinaabe communities to challenge British

vessels on the Upper Great Lakes between 1764 and 1812;%

22 Evidence of Mr. Donald Graves, Transcript vol 80, February 3, 2020, p. 10327, lines 2-5;

Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10939, lines 15-20;

OU 'RQDOG *UDYHV 3&RPPHQWV DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney HarriQJ DQG WKH +LVWRULFDO %DVLV RI WKF
&ODLP" UHYLVHG DQG FRUUHFWHG 1RYHPEHU UHGDFWHG
30U 'RQDOG *UDYHV 3&RPPHQWY DQG 2EVHUYDWLRQV RQ W
Hinderaker and DocWRU 6LGQH\ +DUULQJ DQG WKH +LVWRULFDO %DV
&ODLP" UHYLVHG DQG FRUUHFWHG 1RYHPEHU p. 79 HGDFWHG
24 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10940, lines 1-9.

23 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10944, lines 1-5.
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(d) There is no evidence of Anishinaabe challenging British presence on the Upper

Great Lakes between 1764 and 1812;%7 and

(e) No one tried to challenge Anishinaabe presence on the Upper Great Lakes

between 1764 and 1812.%8

14. Given these admissions, O U  * U DcYarhdeffization of British dominance seems less
based in an assessment of evidence and an attempt to be of assistance to the Court and more
based in Mr. Graves fattempt to forward his own view that the British were an all powerful

military force.

15. Further to this, on cross-examination, it was put to Mr. Graves that the British feared
DWWDFNV OLNH WKRVH LQ 3Rt the w4 \Concrdéd. | 'Fht) foRodwid \HD UV
passage from his report where he acknowledged that the British feared such attacks, specifically

following the signing of the 1783 Treaty of Paris, was put to him:

Aboriginal leaders were furious at what they
regarded as a blatant British betrayal of their
interests and their anger caused British leaders to
fear that attacks would be made on British posts
and settlements similar to those of the Pontiac
Conflict of 1763-1764.?° [Emphasis added.]

16.  Mr. Graves responded by stating that the British were not afraid of attacks like those in

SRQGLDFYfV :DU IURP WR RU IURP WR EXW EULLE

26 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10944, lines 6-11.

27 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10945, lines 2-6.

28 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10945, lines 12-20.

2 U 'RQDOG *UDYHV 3&RPPHQWV DQG 2EVHUYDWLRQV RQ W
+LQGHUDNHU DQG 'RFWRU 6LGQH\ +DUULQJ DQG WKH +LVWR!I
&ODLP" UHYLVHG DQG FRUUHFWHG 1RYHPEHtUWS53, p. 4UHGDFWH
Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10958, line 7 to p.

10959, line 9.



-8 -

and 1784 (the latter, because Indigenous leaders were furious that Britain had betrayed their
interests in the 1783 Treaty of Paris with the United States)>* OU *UDYHVY RSLQLRQ WK
ZDV WKH RQO\ SHULRG DIWHU 3RQGLDFfV DU ZKHQ %UL
Indigenous forces is inconsistent with the documentary record: 3R QG L D F § Vondoibg id D V
the Upper Great Lakes in 1763 and the beginning of 1764, and outside the Upper Great Lakes
until 1766. It is also inconsistent with his own report, given that, as quoted above, he stated that
British feared attacks 3VLPLODU WR WikcRdHictf 1VW6KIH643 RPfIsWhably, at the
very least the British continued to fear attacks OLNH WKRVH LQ 3RQGLDFYV :DU ZKL
ongoing.
See Chapter 18, The Pondiac War (1763), 2XWFRPH Rl 3RQGLDFY{V
War (Pondiac and some of his followers continued the war outside

of the Great Lakes until 1766, the vast majority of the Great Lakes
First Nations made peace with Britain in 1764 at Niagara.)

ANISHINAABE USE OF THE UPPER GREAT LAKES FROM 1764 TO 1812
17. OU *UDYHV FODLPHG Qs daly Yhrduhgh SE8radNandbs KvDhVBritain\What

the aboriginal nations of the Upper Great Lakes were able to utilize the waters of the Upper
IDNHV IRU WKHL U!' RoZeQdéacé WS BitvdHoY this proposition. Mr. Graves did not
undertake any assessment of the military capability of the Indigenous nations he is referring to,
which SON submits is necessary to support his claim. However, it is worth noting that, as
elaborated above, Mr. Graves agreed on cross examination that no one tried to challenge

Anishinaabe presence on the Upper Great Lakes between 1764 and 1812.3> That suggests that

39 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10958, line 22 to p.

10960, line 2.

30U 'RQDOG *UhimdnH ¥Wnd ®&sBvation on the Expert Reports of Professor Eric
+LQGHUDNHU DQG 'RFWRU 6LGQH\ +DUULQJ DQG WKH +LVWR!
&ODLP’ ([ K prE L6W/7.

32 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10945, lines 12-20.



-9.

there is evidence to support the contrary position: that the Indigenous Nations were capable of

using the Great Lakes for their own purposes without any assistance.

In relation to Prof. +DUULQJYYV 5HSRUW
18. OU *U Devitti{ in relation to Prof +DUULQJYIV UHSRUW FRQWDLQHG

on key points, and was often based on areas of study on which he had little expertise and had

undertaken little research. Specifically:

(a) His opinion on what was required to address squatting was rooted in errors about
the nature of squatting in Upper Canada in between 1836 and 1854, a topic on

which he has little expertise;

(b) Mr. Graves made a number of errors in his descriptions of the civilian law

enforcement resources available in Upper Canada in between 1836 and 1854;

(©) OU *UDYHVT RSL @idejGateBtiehpik Wid Wddhtzation of the militia
is rooted in an idea that the militia would be required to launch a permanent
border patrol on the Peninsula; in fact, the militia would have been able to take

steps like assisting with difficult arrests of squatters, but was never asked to do so;

(d) Mr. Graves opinion that the British army could not be called to assist if necessary
because there were few troops in Upper Canada by 1854 was significantly
undermined by the fact that an offer of military support was made to the party

surveying the Peninsula just 8 months after Treaty 72; and

(e) Mr. Graves opinion on the reasons that Oliphant sought a surrender of the

Peninsula are not rooted in evidence or expertise.
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(A) OPINION ON WHAT IS REQUIRED TO ADDRESS SQUATTING SHOULD BE
GIVEN NO WEIGHT

19. Mr. Graves freport offers opinions on the factors that led to squatting in and around the
Peninsula, including about the extent®® and causes of squatting on the Peninsula.’* The opinions
Mr. Graves expresses about the extent and nature of squatting are the foundation of his

assessment of the military resources required to address squatting. For example, he states that:

The first thing is to note that we are not talking here about a few
farms but a border or boundary some 20 miles (32 kilometers) in
length between the Saugeen Reserve on Lake Huron and the
Nawash reserve on Georgian Bay. To clear the squatters from an
area that size would have taken more than a few dozen men, and to
keep it clear would have taken even more as it would have to be
constantly patrolled.*

20.  Mr. Graves does not have the expertise to assess the nature or extent of squatting:

(a) Prior to this litigation, Mr. Graves had done no research on squatting and Crown
land policy with respect to the Peninsula and surrounding areas in the 19

century.’®

(b) Mr. Graves does not engage in his report with many of the leading secondary
sources on squatting referred to by other experts like Prof. Harring and Prof.

McCalla. For example, when asked whether he reviewed key secondary sources

30U 'RQDOG *UDYHV 3&RPPHQWV DQG 2EVHUYDWLRQ RQ WI
+LQGHUDNHU DQG 'RFWRU 6LGQH\ +DUULQJ DQG WKH +LVWRI
&ODLP~ ([KhB4A W

¥ 0U 'RQDOG *UDYHV 3&RPPHQWY DQG 2EVHUYDWLRQ RQ Wi
+LQGHUDNHU DQG 'RFWRU 6LGQH\ +DUULQJ DQG WKH +LVWRI
&ODLP’ ([ K prE 18W1.

30U 'RQDOG *UDYHV 3&RPPHQWV DQG 2EVHUYDWLRQ RQ WI
+LQGHUDNHU DQG 'RFWRU 6LGQH\N +DUULQJ DQG WKH +LVWRI
&ODLP~’ ([KhB4A W

36 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10989, lines 12-23.
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RQ WKH WRSLF VXFK DV OLFKHOOH YR ¥dpotded KTV $JIH

SWKDW Z2DVIQAIMWVP ZDV LW" $QG WRDWIV QRW P\ H[SHI

(©) Mr. Graves did not review the record of primary documents in this litigation that

discuss squatting on the Peninsula.*”

(d) Mr. Graves did not undertake a detailed assessment of the relationship between
population growth in Upper Canada and squatting*’, though he offered opinions

on this topic in his report.*!

21. 621 VXEPLWYV WKDW EHFDXVH WKHUH LV QR EDVLV IRU 0U
and pattern of squatting, they ought to be given no weightt OU *UDYHV Y| & QuerdeX VLR Q
patrol would be required to address squatting on the Peninsula therefore has no foundation.

Witnesses with more expertise on the dynamics surrounding squatting on Indian lands in Upper

Canada, including both Prof. Harring and Prof. McCalla, identified that squatting moves in zones

3 OLFKHOOH 9 RhWEIKdsis) He§lY with the treatment of squatters near and on the

Saugeen Peninsula in the mid 19" century, including by local Crown Lands Agent Alexander

McNabb. It was cited by both Prof. McCalla and Prof. Harring; See: Prof. Sidney Harring,
S5HSRUW ™  hibit 4276 p. 11, footnotes 20, 33, 39, 93, 94; Prof. Douglas McCalla,
33RSXODWLRQ *URZQ DQG WKH 6HDUFK IRU /DQGExhi®t 8SSHU ¢
4367, footnotes 27, 29, 37, 38,42, 53, 54, 55, 56, 57, 58, 59, 61; Professor McCalla described it

DV D 3SULFKO\ GRFXPKIIWHBDE XA\WOH WR SH[DPLQH WKH S
problems of land distribution at the height of the land boom in 1854- [ Prof. Douglas
OF&DOOD 33RSXODWLRQ *URZQ DQG WKH 6HDUFK IRU /DQG L
Exhibit 4367, p. 18.

38 See evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10991, lines 20-

25.

3% See evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10990, lines 14

to 25

40 See evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10992, line 25 to

p 10993, line 5.

40U 'RQDOG *UDYHV 3&RPPHQWYV DQ Repdrtd/dfl Brfdas¢ ERQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([ K LiE1OWNO. S
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near existing settlements. The challenge the Crown faced was one of removing farmers settled
for many months, or timber thieves whose locations are known, not catching intruders passing in
and out of the reserve in the dead of night. As Mr. Wentzell fairly noted in his examination,
arresting a person in this context could involve a more targeted operation of a small number of

men than a permanent boundary patrol.*?

22. On cross-examination, Mr. Graves was asked to assume Prof OF&DOODYV M LGHQFH
patterns of squatting in Upper Canada was correct, and if it was, whether this would change his

views on the number of troops required to address squatting on the Peninsula. Mr. Graves was
argumentative and essentially refused to engage with the question, before finally answering 3,

ZRXOG ZDQW DV PDQ\ PHQ DV , FRXOG I , 9P WKH K\SRWKH
forcee. AndIwDQW EOXH XQLIRUPV + {°S KON Kubivitd thaDthis X ot thR UPV ~
kind of answer the Court should expect from an expert who is acting with a sincere desire to

assist the Court in understanding the factual bases and boundaries of the opinions he has

expressed. It reveals an expert more interested in scoring points against counsel than sharing

accurate, well-supported opinions with the Court.

(B) ERRORS IN ASSESSMENT OF CIVILIAN LAW ENFORCEMENT RESOURCES

23. On cross examination, Mr. Graves demonstrated that he had at best an incomplete
understanding of the civilian law enforcement resources available in Upper Canada between

1836 to 1854.

2 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8386, line 21 to p.
8387, line 5

# Evidence of Mr. Donald Graves, Transcript vol 86, Feb 20, 2020, p. 11003, line 11 to p.
11019, line 12.
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I Commissioners under the Indian Lands Protection Legislation
24.  In his report, Mr. Graves claimed that Commissioners were rarely appointed under the
1839 Act for the protection of the Lands of the Crown in this Province, from Trespass and Injury
and the 1850 Act for the protection of the Indians in Upper Canada from imposition, and the
property occupied or enjoyed by them from trespass and injury.** On cross-examination, he also
suggested, without pointing to any supporting evidence, that there was a question whether any
such commissioners existed.*> Mr. Graves was shown that two individuals, T.G. Anderson and
John McLean, were in fact appointed as Commissioners with the power to address squatting on

the Peninsula.*®

After being shown he had been incorrect in his opinion about the appointment
of commissioners, Mr. Graves instead suggested that he did not know when Mr. Anderson
retired. Counsel pointed out that Anderson was still in his position in August 1854, just two
months prior to the treaty. Mr. Graves then suggested, without any supporting evidence, that
perhaps Anderson was no longer a Commissioner even though he continued in his post. He

directed counsel 3, VXJJHVW DW WKH OXQFK EUHDN \RX JR WR WKH

DQG ORRN XS 7KRPDV *XP RRpty/d fs H@uBibthty, ReGvas ultimately

“ 0U 'RQDOG *UDYHV 3&RPPHQWVY DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of
&ODLP’ ([K pb.BE W Act for the protection of the Lands of the Crown in this
Province, from Trespass and Injury, 1839, Exhibit 1301; An Act for the protection of the Indians
in Upper Canada from imposition, and the property occupied or enjoyed by them from trespass
and injury, 1850, Exhibit 1784.

45 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11027, lines 9-16.

46 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11020, line 4 to p.
11041, line 20; Letter from Col. Bruce to T.G. Anderson, February 18, 1851, Exhibit 4718;
Letter from Col. Bruce to Provincial Secretary, October 20, 1852, Exhibit 4719.

47 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11031, line 3 to p.
11034, line 16; Letter from Col. Bruce to T.G. Anderson, February 18, 1851, Exhibit 4718;
Letter from T.G. Anderson to John Frost, September 1852, Exhibit 4720.
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forced to concede that commissioners had been appointed with the legislative power to address

squatting on the Peninsula.*®

ii. Cherokee Rangers
25. Mr. Graves testified that Prof. Harring was 3 FRQIXVHG ™ LQ KPMf HdrBRUW ZKH

mentioned the Cherokee Rangers as one example of the kind of institution that could be
martialed to address squatting on the Peninsula.*” Mr. Graves alleged the Cherokee Rangers had
3QR FRQQHFWLRQ ZLWK HLWKHU ODZ HQIRUFHPH®Wn RU WKH
cross-examination, Mr. Graves was shown evidence that the example of Cherokee Rangers (an
Indigenous law enforcement institution that existed in the United States) were discussed by
senior officials in the Indian Department, including in the Bagot Commission Report.’! Although
such measures were never authorized in Upper Canada, it is clear that the option of empowering
Indigenous law enforcement to address squatting on Indian lands was under consideration in
Upper Canada between 1836 and 1854. Mr. Graves simply was not aware of this discussion,
even though it appeared in central Indian Affairs policy documents®? like the Bagot Commission

report.

8 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11039, line 21 to p.
11041, line 20.

4 Evidence of Mr. Donald Graves, Transcript vol 80, February 3, 2020, p. 10345, lines 11-14.

Y 0U 'RQDOG *UDYHV 6Bs&Rtidh QiMh¢ ERpe-tReports of Professor Eric
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of
&ODLP’ DV UHGDFWH Gp. 25. ([KLELW

3! Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020 p. 11073, lines 7 to p.
11080 line 8; Bagot Commission Report, Exhibit 1447, PDF image 36; See also: Evidence of
Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11078, line 6 to p. 11080, line §;
Letter from T.G. Anderson, March 14, 1843, Exhibit 4418.

32 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11078, lines 1-5
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iii. Indian Agents

26.  Mr. Graves opined in his report WKD@®LDPQ $IJHQWYV ™ ZRXOG QRW KDYH I
help address squatting on the Peninsula EHFDXVH 3SWKH ,QGLDQ 'HSDUWPHQW Z
and was short VW D P HIES report provides no citation for this proposition.’* On cross

examination, he claimed that the strength or numbers of Indian Agents in this period was

3RXWYVLGH akdsVhékcbuRI nMWanswer questions on that topic.>

iv. Constables and Special Constables

27. In his report, Mr. Graves opined that constables could not act in relation to squatting
EHFDXVH *FRQVWDEOHYV ZHUH D PXQLFLSDO DSSRLQWPHQW
ERXQGDU\ ZDV QRW D P XIQLchifisddd clo¥s@aMirlatidf) that he meant

primarily that they would not be used for paramilitary operation like S3VHWWLQJ D ERXQGDL
along the Peninsula. > He agreed that constables could undertake activities under the 1839 and

1850 Indian Land Protection legislation, such as delivering warrants or arresting and removing

squatters.’® However, when asked if constables could therefore have taken action to enforce

against squatters on Indian lands in the mid 19™ century, he said:

¥ 0U 'RQDOG *UDYHV 32&RPPHQWV DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([KpBL W

*0U 'RQDOG *UDYHV 3&RPPHQWV DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

& O DL P "), Exhibit 4553, p. 25.

5> Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11090, line 5 to p.

11092, line 7.

* 0U 'RQDOG *UDYHV 32&RPPHQWYV DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([Kp.B4A W

37 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11068, lines 11-17.

58 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11066, line 18 to p.

11069, line 17.
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$QVZHU ODYDP LI P\ JUDQGPRWKHU KDG ZKHHOV V
ELF\FOH +\SRWKHWLFDOV , FDQHlewt DQVZHU WKDW
GLGQTW GR LW GLG WKH\" , GHDO LQ IDFWV HK ,{
ODZ\HU )DFWV *LYH PH VRPH IDFWYV /IHWYV GLVF
more interesting.>’

28. SON submits that this was another argumentative and evasive answer. The question was
geared at elucidating what kinds of activities constables could undertake by virtue of their role in

the mid 19" century a topic on which Mr. Graves had opined in his report.

29.  Mr. Graves also opined *without any evidence in support of his position #*that no
constables were appointed who could act on the Peninsula prior to 1854.° After his testimony,
evidence was uncovered and entered into evidence on consent, including by way of an Agreed
Statement of Fact, that demonstrates that there were in fact constables in Grey and Bruce

counties prior to October 1854.°!

30.  When evidence that the appointment of special constables was put to Mr. Graves as
another option to address squatting on the Peninsula, Mr. Graves sDLG KH FRXOGQYW YHC
opinion on this topic,®” even though in his report he purports to offer a survey of the strength and

availability of law enforcement institutions in Upper Canada in the mid 19" century. SON

5 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11069, lines 11-17.
60 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p.11042, line 8 to p.
11069, line 17; p. 11068, line 11 to p. 11069, line 17.

61 Agreed Statement of Fact Regarding Constables in Grey and Bruce Counties, Exhibit 4901;
Quarter Sessions for the County of Grey, April 1854 Session, Exhibit 4819; Quarter Sessions for
the County of Grey- June/July 1854 Session, Exhibit 4820; List of Persons to Serve as
Constables for the year 1852-1853 appointed by the County General Quarter Sessions of the
Peace April 1852, Exhibit 4823; List of Persons notified to serve as constables in and for the
united counties of Huron and Bruce as Appointed by the County General Quarter Sessions of the
Peace April 1853, Exhibit 4824; Schedule of the names of persons appointed to serve as
Constables in and for the United Counties of Huron and Bruce for the Year 1854-1855, Exhibit
4825.

62 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11066, line 9 to p.
11068, line 10.
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submits that this reveals either a lack of knowledge on the topic on which he was opining, or an

unwillingness to consider evidence that may challenge his views.

V. Deputized Local Citizens
31. ou *UDYHV FRPPHQWHG WKDW 3*3'U +DUULQJ PHQWLRQV yp

8 On cross-examination, he admitted that the

the question of who would deputize them ".
deputization of local citizens was expressly provided in the 1850 Indian land Protection Act. He

also acknowledged that the appointment of special constables would be a form of the

deputization of local citizens.%*

Vi. Police Forces

32. Mr. Graves opined that there were no police forces in the mid 19" century in Upper
Canada outside of Toronto.*> He was shown evidence that, contrary to what he had stated in his
report, police forces were created in the relevant period in rural areas like Morrisburg to deal
with discrete law enforcement needs.®® SON submits that this indicates such forces could be and

were created where it was a priority to do so.

vii. Speculation about level of organization in Bruce and Grey

33. In an attempt to suggest that civilian law enforcement institutions would not have acted in

relation to squatting on the Peninsula even if they were asked, Mr. Graves testified that he was

% 0U 'RQDOG *UDYHV 32&RPPHQWV DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([Kp.BL W

4 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11081, lines 1-10.

% 0U 'RQDOG *UDYHV 32&RPPHQWYV DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([ K LeE25\W6. S

% Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11085, line 24 to p.

11089, line 25; Ruth Bleasdale 3&ODVV &RQIOLFW RQ WKH &DQDOV RI 8SS
Exhibit 4722, p.34.
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SQRW VXUH MXWWanK Ridce | County® hhll gone by 1854 in developing their

DGPLQLVWUDWLYH RSHUDWLRQV , GRQTW NQRZ~

34, However, Mr. Graves was not aware of basic facts about the way the Peninsula was
administered leading up to 1854, including most notably the fact that the Peninsula fell partially
under the jurisdiction of Grey County.®® SON submits that Mr. Graves § F R P P 4h&@tWthv
level of organization of the Peninsula and where it fit into the administrative scheme of Upper
Canada amount to unsubstantiated speculation, rather than expert testimony rooted in the

evidentiary record before the court.

Conclusion on Civilian Law Enforcement

35. SON submits that Mr. Graves assessment of the strength of civilian law enforcement and

its availability to address squatting on the Peninsula should be given no weight.

(C) MILITIA RESOURCES AVAILABLE IN THE YEARS LEADING UP TO 1854

36.  Mr. Graves fessential opinion regarding the availability of the militia was that the militia

force was not organized in Grey and Bruce in the years leading up to 1854.° However, after

UHIXVLQJ WR DQVZHU D QXPEHU RI FRXQVHOYV TXHVWLRQV

67 Evidence of Mr. Donald Graves, Transcript vol 80, February 3, 2020, p. 10346, lines 1-5.

% +H UHPDUNHG LQ KLV UHSRUW WKDW LW ZDV 3LQWHUHVWLC

Grey County to remove squatters after Treaty 72 was concluded, although the Saugeen/Bruce
Peninsula was actually under the jurisdiction of Bruce County ;, Mr. DonDO G *UDYHYV
and Observations on the Expert Reports of Professor Eric Hinderaker and Doctor Sidney Harring

S&RPPH:

DQG WKH +LVWRULFDO %DVLV RI WKH 30DLQWLIp.B46WDWHP

Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11119, lines 16-24.

“ 0U 'RQDOG *UDYHV 3&RPPHQWV DQG 2EVHUYDWLRQV RQ W

Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of
&ODLP” DV U by BbithitWsE3Gpp. 27-29.
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(a) That there was legislation in place in this period (the Militia Act, 18467%) that
made every adult male up to the age of 35 or 60 7! liable for militia duty, with a

few limited exceptions (such as for religious reasons); 2

(b) That the legislation in place provided for training the militia;”?

(©) That a militia force called up under this 1846 Act would be capable of delivering
eviction notices to or arresting squatters or timber thieves.”* In fact, Mr. Graves
was shown examples of cases between 1836 and 1854, where militia did assist

with difficult arrests.”

(d) That there was nothing under the 1846 Act to prevent militia from other counties
or districts from assisting across county lines, if they were called out to do so. Mr.
Graves seemed to believe the main obstacle was that officials would be

disinclined to call them. 7°

0 The Militia Act, 1846, 9 Vict Ch 28, Exhibit 1603.

"I The legislation is clear that all men aged 18 to 60 are part of the militia. See The Militia Act,
1846, 9 Vict Ch 28 Exhibit 1603, s 2. Mr. Graves suggested the age range was 16 to 55 or 60.
The basic point stands: all adult men were part of the militia by law between 1846 and 1855.

2 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11099, line 24 to p.
11103, line 6.

3 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11099, line 24 to p.
11103, line 6.

4 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11104, lines 13- 22.
7> Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11114, line 1 to p.
11116, line 6.

76 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11110, line 20 to p.
11113, line 25.
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37. SON submits that this suggests that there were militia forces that could have assisted with
squatting on the Peninsula, if they were askedtodoso DQG DV VXFK OU *UDYHVY RS

militia was not available to do so because it did not exist should be disregarded.

(D) THE AVAILABILITY OF THE BRITISH MILITARY
38.  Mr. Graves opined in his report it was unlikely the British military could be called upon

WR DVVLVW ZLWK VTXDWWLQJ 3LQ YLHZ RI WKHMMxR\TV VKR
examination, he was shown evidence that, in 1855, /RUG % XU\ 2O0OLSKDQW(IV VX
Superintendent General of Indian Affairs,”® RIIHUHG PLOLWDU\ VXSSRUW WR
resistance to the survey of the newly surrendered Peninsula. Mr. Graves confirmed that British

troop strength continued to drop in the period following the conclusion of Treaty 72.”7 As a

result, this newfound ability to martial the military to aid civil power on the Peninsula could not

be explained by an increase in troop levels.

39. In his report, Mr. Graves had wrongly interpreted this as evidence that Lord Bury was
offering the military to address unrest among squatters.®’ His report expressed the view was that

this demonstrated how violent squatting had become. 3* LY HQ W KKHPWHAV B hEdF NMided

70U 'RQDOG *UDYHV 32&RPPHQWYV DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ DV UHGDFWHGp. 33. ([KLELW

8 See Appendix C, Cast of Characters.

7 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11121, line 15 to p.

11126, line 1; Letter from Lord Bury to Captain Tulloch, June 16, 1855, Exhibit 2250; Letter

from Rankin to Lord Bury, June 25, 1855, Exhibit 2251.

% oU 'RQDOG *UDYHV 33&RPPHQWYV DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([ K ppE34\85.
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that 20LSKDQWTV GHFLVLRQ WR VHNbNonD id/thidbisdd h@GrHdore® V. M XV W |
reading of the documentary record regarding the purpose of the offer of military support,®? but it
also reveals a serious inconsiVWHQF\ LQ O0U *U Di¥atyyMIr. BateQwaRayare of
evidence that military support could be martialled to the Peninsula by colonial officials if needed
just after Treaty 72. This is inconsistent with his conclusion that military resources were not

available due to low troop levels.

40.  When pressed on whether the major factor in willingness to send troops was therefore not
troop levels, but rather political will, Mr. Graves noted that this question was about what
transpired after the 7UHDW\ DQG WKHUH IR U¥$ HelrddeRhG Gain lvet/ti@ugd HP L W
he had discussed this very incident after Treaty 72 - although he misunderstood the source

documents #in his own report.®*

41. SON submits that this is another example of Mr. Graves being reluctant to engage with
evidence contrary to his views. The evidence that the military was perceived by senior Indian
Department officials to be available to assist with the survey of surrendered lands just 8 months
after Treaty 72, when troop levels had dropped even further, casts serious doubt on Mr. Graves

conclusion that there were insufficient troops in Upper Canada in 1854 to help address squatting

81 Mr. Donald Graves, 3& RPPHQWY DQG 2EVHUYDWLRQV RQ WKH ([SHU
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([ K prEI6W

82 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11120, line 5 to p.

11122, line 20; Daily Leader, June 6, 1855, Exhibit 2245; Lord Bury to Captain Tulloch in

Toronto, June 16, 1855, Exhibit 2250.

8 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11121, line 15 to p.

11126, line 1; Letter from Lord Bury to Captain Tulloch, June 16, 1855, Exhibit 2250; Letter

from Rankin to Lord Bury, June 20, 1855, Exhibit 2251.

 0U 'RQDOG *UDYHV 3&RPPHQWY DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([ K prE34\85.
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on the Peninsula. His opinion on the availability of military resources should be given no

weight.

(E) 12 (;3(57,6( 25 %$6,6 )25 23,1,21 21 2/,3+$1776 027,9%$7,216 )
ENTERING TREATY 72

42.  Inhisreport, MU *UDYHV VXJIJHVWYV WKDW 3LW ZDV WKH ZLVK VW
led to the negotiations for Treaty 72 and the sale of Aboriginal lands on WKH 3HJL RV XOD”
Graves agreed that this conclusion rested primarily on: 1) his assessment of the intensity of

demand for lands in the counties neighbouring the Peninsula; and 2) the portion of 2OLSKDQW V
report of the Treaty Council that discusses an alleged murder by a band of disgruntled squatters

(south of the Peninsula).?

43. However, Mr. Graves admitted that he did not have expertise on land policy or squatting
in Upper Canada in the years leading up to Treaty 72.%7 He also conceded that the history of
Crown-Indigenous treaty-making regarding the surrender of land in the 19" FHQW XU\ ZDV 3QR

>KLV@ HPSSON hetekbid that Mr. Graves does not have the expertise to opine on the

intensity of demand for land in Upper Canada, nor on its effects.

% 0U 'RQDOG *UDYHV 32&RPPHQWV DQG 2EVHUYDWLRQV RQ W
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([KR.BELW

8 Evidence of Mr. Donald Graves, Transcript vol 87, February 21 2020, p. 11148, line 20 to p.

11150, line 12. See also Exhibit 2175, Oliphant to Lord Elgin, November 3, 1854, p. 3; Mr.

'RQDOG *UDYHV B3&RPPHQWYV DQG 2EVHUYDWLRQV RQ WKH
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP’ ([ K prEDAR.

87 Evidence of Mr. Donald Graves, Transcript vol 87, February 21, 2020, p. 11150, line 13 to p.

11152, line 8.

8 Evidence of Mr. Graves, Transcript vol 86, February 20, 2020, p. 10986, line 22 to p. 10987,

line 7.
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44. On the risk of violence among squatters, counsel put to Mr. Graves on cross examination
that there were laws in place against murder and violence that could have been applied to deal
with such incidents, and that enforcing these laws was an alternative to seeking a surrender. Mr.
Graves conceded this option was available, though he noted that this was not the solution
Oliphant pursued. ° On cross examination, Mr. Graves also accepted that the decision to seek
the surrender was made prior to Oliphant encountering the individuals who spoke of the alleged

murder and risk of bloodshed.””

45. Mr. Graves further confirmed that he had not undertaken a comprehensive historical

review outside of the documents contained in Exhibit 2175 (the collection of documents

associated with Treaty 72)91 to understand the reasons behind the &URZQ TV DoWblkikdy SWV
surrender of the Peninsula.”?> Without any review of the specific documentary record in this case,
LQFOXGLQJ WKH FRPSOH[ S U LnbBnidrofslatfeipis Wo\ sdeulre W dtirbndeilU R Z Q TV
portions of the Peninsula prior to October 1854, or any general expertise in the area of squatting,

land settlement and its impacts, SON submits that Mr. Graves opinions on what motivated the

Crown to seek Treaty 72 should be given no weight.

Highly argumentative and evasive witness

46.  Mr. Graves was evasive and argumentative throughout his cross-examination, including

on basic and relatively non-controversial points. For example:

% Evidence of Mr. Donald Graves, Transcript vol 87, February 21, 2020, p. 11157, line 10 to p.

11159, line 4.

% Evidence of Mr. Donald Graves, Transcript vol 87, February 21, 2020, p. 11159, line 6 to p.

11164, line 17; Oliphant to Anderson, June 28, 1854, Exhibit 2094 [partial transcript at Exhibit

4778]; Sarnia Observer Article, September 25, 1854, Exhibit 4376.

'6HH 3&KDUW ([KLELW ERQWHQWY DQB4&RUUHVSRQGLQJ (
92 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10996, lines 6-14.
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(a) Counsel asked Mr. Graves several questions about whether the opinions
expressed in the section of his report dealing with para. 19 of the Statement of
Claim in the title action were opinions about what Anishinaabe people would
have understood or meant. The line of questions went to whether these opinions
ZHUH HWKQRKLVWRU\ DQG WKHUHIRHS bkkdéd Kitvd/ LGH 0U
few questions that began with WKH SKUDVH 3, P ZRQGHULQJ LI \RX
WKDW’™ RU 3% XW \RXTG DJUHH ZdoWl RitHquastobtd/ = +H L

instructher: 3'RQIW VWDUW WKH TXHVWLR& 3<RX ZRXOG D

(b) Counsel asked Mr. Graves a series of questions to clarify the parameters of his
expertise as a military historian. Mr. Graves again interrupted examining counsel

to offer a critique:

Question: So, sir, going back from where you stand

DQG \RX DQVZHUHG WKHVH TXHVWLRQV WKDW \R
asked to answer by my friends from Ontario, when I

ORRN DW \RXU &9 , GRQfW VHH DQ\ SXEOLFD
research or experience about the history Crown

Indigenous treaty-making about the surrender of

lands in the 19'" century.

$QVZHU 7KDWITV QRW P\ DUHD RI H[SHUWLVH
Question: Okay. So 2

Answer: You should know that from reading my
direct examination.**

(©) Counsel cross-examined Mr. Graves on his opinion on the measures Oliphant

took to protect the Saugeen Peninsula after Treaty 72 was concluded. Mr.

3 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10971, line 6 to p.
10972, line 5.

%4 Evidence of Mr. Graves, Transcript vol 86, February 20, 2020, p. 10986, line 22 to p. 10987,
line 7.
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*UDYHVY UHS®RWieH [iGitUthtdé éfifbrts were designed to prevent
unrest among squatters.”> Counsel demonstrated that Mr. Graves had misread the
sRXUFH PDWHULDO DERXW WKH 3XQUHVW”™ RQ WKH 3F
SON members against the parties surveying their reserve. In responding to
FRXQVHOYV TXHVWLRQV DERXW ZKHWKHU KH PD\ KDY
behaviour did not reflect an eagerness to assist the Court, but rather to score

points against counsel:

Question: You go on to the next page [page 35 of

OU *UDYHVY 5SHSRUW@ WR WDON DERXW 3XQUHVW
VXUYH\LQJ RI WKH ,QGLDQ UHVHUYH" DQG WKDW
the next page.

Answer: [Witness reviews document]. Yes.

4XHVWLRQ , WDNH LW IURP ZKDW \RXYYH VWDWI
UHSRUW VLU WKDW \RXYTUH DWWULEXWLQJ WE
squatters?

$QVZHU :HOO WKDWITV D QHZVSDSHU UHSRUW
Question. Right.
$QVZHU 7KH\YfUH DWWULEXWLQJ LW WR VTXDWWI

Question: So , G OLNH WR JR WR WKH SULPDU\ VRXUFH
this, which is Exhibit 2245, and this is an article

from the Daily Leader dated June 6, 1855. We have

highlighted on the second page of the PDF which

VWDUWYV 37KH DWWHPSW WR LPSHGH WKH SURJL
survey must, LQ WKH HQG S Udrdygbesl XWLOH >« @

onto 32ZKRVH LQVWLIJDWLRQ KH WUDQVJUHVVHG °

Answer: Is this the 6" -XQH "

Question: Yes.

% 0U 'RQDOG *UDYHV 3&RP P hQiNi¢ ERpQIR eRoirtd/cdl Profdssv¥ B
Hinderaker and Doctor Sidney Harring and the Historical Basis of the Plaintiff's Statement of

&ODLP”

DV UHGDFWHG p.33-35. ([KLELW S
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$QVZHU 7KHUHYV VRPH SUREOHP KHUH EHFDXVF
not the same quote I used.
Question: Yes, this is later on in the article.

Answer: Okay, thank you for not making that
clear. Now, what’s your question? %

(d) Counsel went on to point him to sources indicating that the Crown offered
military assistance to the survey party to defend against SON interference with the

survey. The exchange was as follows:

Question: If we can bring up Exhibit 2250. This is a
letter dated June 16%, 1855, from Lord Bury to
Captain Tulloch in Toronto.

>«@

Question: Is it fair to say Lord Bury is supportive of
a request for military assistance to deal with Indian
LOQWHUIHUHQFH ZLWK D OU +DPLOWRQYV SURSHU

Answer: Um-hmmm.

Question: And it also refers to their interference in
5DOQNLQYTV VXUYH\ ZRUN ULJKW"

Answer: Yes.
4XHVWLRQ 6R ,1G OLNH WR SXOO XS ([KLELW
Answer: Now, can we have that back again?

Question: Sure.

$QVZHU ,WTV YHU\ LQWHUHVWLQJ KHUH WKDW |
SpVvV PDQ\ RI WKH SHQVLRQHUV XQGHU \RXU FRPP
\RX PD\ MXGJH QHFHVVDU\ WR NHHS WKH SHDFH
ZRQGHULQJ ZKR WKH 3SHQVLRQHUV® DUH 'R \RX
who the + RK TP QRW VXES®UIVHG WR DV
TXHVWLRQV KR DUH WKHVH SHQVLRQHUV" 7
rhetorical.

% Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11120, line 5 to p.
11121, line 8.



-7 -
Question. Okay. If we can go to Exhibit 2251.

Answer: Will that explain pensioners? *’

(e) Counsel cross-examined Mr. Graves on his opinion that there were no active duty,
full-time militia prior to the 1855 Militia Act. His initial testimony was as

follows:

If we go to the 1855 [Militia] Act, we now have two
kinds of militia. Voluntary active militia and
sedentary militia. Sedentary militia is the same old
gang [ talked about ten minutes ago. The volunteer
militia is a whole new thing. These are militia who
will be paid to turn out and train, who will be
equipped, armed and uniformed.”®

When the example of Colored Corps full-time militia force was put to him as an
example of ful- WLPH XQLWYV WKDW H[LVWHG SULRU WR

PLOLWLD -

Later in the cross-examination, counsel showed him a thesis that referred to the

coloured corps as a militia unit in existence prior the 1855 Militia Act.'® Counsel

asked:

Question: So, sir, my question to you with respect
to this is simple. I understand that the Colored
Corps was disbanded around 1850, but doesn't their
existence between 1838 and 1850 suggest that it

7 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11121, line 15 to p.

11122, line 20.

% Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11108, lines 4-12.

% Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 11110, lines 5-6.

100 Evidence of Mr. Donald Graves, Transcript vol 87, February 21, 2020, p. 11138, line to p.

11139, line 7; :D\QH (GZDUG .HOO\ 2% ODFN 7URRSV WR .HHS DQ ,Q
Coloured Companies of the Upper Canadian Militia in 1837- " ([KH4RB.W
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was possible to create a full-time unit prior to the
1855 Act where authorities decided to do so?!%!

Over the course of his response, Mr. Graves directed counsel, who had glanced at
the UHDO WLPH WoidlDa®riveFnhdénI Vi taNuiiig [§ It’s only polite " !%2

During the discussion, he also commented as follows:

$QVZHU P\ SRLQW ZKHQ , VDLG :PLOLWLD"~ WKH
not sedentary militia. Do you understand what
sedentary militia is?

Question: So they were called up from the sedentary

militia?

$QVZHU , GRQTW WKLQN VR , WKLQN WKH\ ZHUH
from the public at large.

Question: Okay. So these +

Answer: Okay? My point was they were not

sedentary militia. They were a long service unit.

Yes, in a generality, they were members of the

PLOLWLD EXW WKH\ ZHUHQYfW VHGHQWDU\ PLOL\
ZKDW ZHYUH GHD @ngeeh] PedibsWlaK DW 6

okay?

4XHVWLRQ 6R LWIWNHHSLQJ ZLWK WKLV

Answer: Are you aware, Counsellor — sorry, I
can’t ask questions.

4XHVWLRQ 6R NHHSLQJ ZLWK WKLV TXHVWLRQ
asking about *

Answer: What was your question?
4XHVWLRQ 7KH FR&RXUHG FRUSV" 10

Answer: You haven’t gotten to your question. So
sorry.

11 Evidence of Mr. Donald Graves, Transcript vol 87, February 21, 2020, p. 11142, lines 17-23.
102 Evidence of Mr. Donald Graves, Transcript vol 87, February 21, 2020, p. 11143, line 24 to p.
11144, line 2.
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Question: This thesis seems to suggest that the
Colored Corps were in fact corps of the Canadian
militia on permanent service until about 1850,
correct?

$QVZHU 9HU\ JHQHWYDOO\ FRUUHFW >«@
He went on to describe some of the activities of the Colored Corps in this period:

Answer: The major job was keeping the peace on

the Welland Canal, the struggle between he

Protestants and Catholics which culminated in the

Battle of Slabtown; I’m sure you’re aware of

that. Sorry, do you know about the battle of
Slabtown? I guess not.

Question: Okay. Sir. So let me go back to where
we left off yesterday.

Answer: Excuse me. I do want to make it clear, |
want to add to this sentence. Your Honour, can I

add to *can I add something?

The Court: Counsel is not objecting. Please go
ahead.

Witness: Are you objecting counsel?1%4

47. SON submits that the incidents outlined here were just a few of many times during his
cross-examination where Mr. Graves revealed himself to be argumentative and unwilling to even

consider or engage with evidence that contradicted the views he expressed.

48. At times, Mr. Graves seemed reluctant to admit the clear limits to his expertise. For
example, it was put to him on cross examination that he was not an expert in ethnohistory =+

defined as approaching the study of history from the perspective of a particular ethnic or cultural

group, in this case the Anishinaabe. In response, Mr. Graves attempted to suggest that he had

103 Evidence of Mr. Donald Graves, Transcript vol 87, February 21, 2020, p. 11139, line 9 to p.
11140, line 11.

194 Evidence of Mr. Donald Graves, Transcript vol 87, February 21, 2020, p. 11145, lines 7-21.
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SGDEEOHG” LQ HWKQRKLVWRU\ WKUYRXEB WM YZRU NGRE BPQA.I0Q W [k
have done, it was not sufficient to give Mr. Graves fluency with even the most basic terms for
the Anishinaabe. For example, he was asked a question about his experience studying history

from the perspective of Anishinaabe nations. He responded:

6R LWV QRW WUXH , KDYHQfW VWXGLHG WKH HWKQ
the politics of Aboriginal nations. Never did the Ansihinaabe
though. Did the Chippewa or the Ojibway.!%

His answer suggests that he was not aware that the Chippewa or Ojibway is a subethnicity of the

Anishinaabe. "’

Conclusion on weight

49.  Mr. Graves was argumentative and evasive throughout his testimony. He made no
attempt to help the Court understand evidence that conflicted with the views he expressed,
refused to engage with assumptions put to him by cross-examining counsel, and opined on areas
in which he has little expertise. In addition, a number of foundational errors in his report were

demonstrated on cross-examination. SON submits that his testimony should be given no weight.

105 Evidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10984, line 16 to p.

10985, line 23.

196 Bvidence of Mr. Donald Graves, Transcript vol 86, February 20, 2020, p. 10972, line 21 to p.

10974, line 24, particularly p. 10974, lines 18-25.

W'6HH JHQHUDOO\ 3URI 3DXO 'ULEHQ 3$Q $QWKURSRORJLF
&EXOWXUDO /LYHV RI WKH 6DXJHHQ RBROREZD\" ([KLELW
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EVIDENCE

1. Bruce Greene is a U.S. lawyer with experience in U.S. Federal Indian law. He was
qualified by the Court to give opinion evidence concerning the doctrine of Aboriginal title in the

United States.'

EXPERIENCE

2. Mr. Greene is called to the Bar in California and Colorado.? He practices law in the United
States and has represented Indian tribes throughout the United States for almost 50 years.® In his
career, he has litigated a number of cases that touch on Aboriginal title and acted as lead counsel

in such cases before the United States Federal Court and the Michigan Supreme Court.*

RELEVANCE AND WEIGHT

3. Mr. Greene’s expert report focused on Indian Aboriginal title in the United States, its origin
and characteristics, and the inclusion of navigable waterways within its territory.” Where he gave
evidence on historical events, those accounts were drawn from the legal decisions that he relied

upon to prepare his opinion.

! Evidence of Bruce Greene, Transcript vol 46, September 30, 2019, p. 5654, line 16 to p. 5655,
line 15; Exhibit T-1.

2 Evidence of Bruce Greene, Transcript vol 46, September 30, 2019, p. 5649, lines 16-25.

3 Evidence of Bruce Greene, Transcript vol 46, September 30, 2019, p. 5650, lines 1-19.

4 Evidence of Bruce Greene, Transcript vol 46, September 30, 2019, p. 5650, line 20 to p. 5651,
line 12.

> Mr. Bruce Greene, “Indian Aboriginal Title in the United States: Its Origin And Characteristics,
and the Inclusion of Navigable Waterways Within its Territory” (2016), Exhibit 4264.

6 Evidence of Bruce Greene, Transcript vol 46, September 30, 2019, p. 5654, line 16 to p. 5655,
line 15.
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4. Mr. Greene’s evidence relates to the capacity of the common law to recognize Aboriginal
title to the beds of navigable waters. This issue is mostly legal argument, however, Mr. Greene’s
testimony, as a factual matter, sets out the extent to which US law recognizes that Indian tribes

can and do hold Aboriginal title to the beds of navigable waters.

5. Mr. Greene was the only witness to give evidence on how US law treats Aboriginal title to
the beds of navigable waters. He is experienced in his field and was knowledgeable about the
subject matter on which he testified. SON submits that his evidence should be given significant

weight.



RELEVANCE AND WEIGHT OF SIDNEY HARRING’S
EVIDENCE

1. Prof. Sidney Harring is a legal historian who provided evidence on land policy in Upper
Canada; squatting in Upper Canada generally and on the Peninsula in particular; and about law

enforcement on Indigenous lands in the late 18" and 19" centuries, including on the Peninsula .

2. Prof. Harring was qualified as a sociologist and legal historian with expertise in the
history of the interaction of Indigenous peoples and common law legal systems, and capable

of giving opinion evidence on:

(a) colonial land policy, land settlement regimes and land settlement practices, and

land sales in the late 18" and the 19™ century in what is now Ontario; and

(b) actual law enforcement in relation to Indigenous lands in the late 18™ and

the 19™ century in what is now Ontario.'

Expertise on Law Enforcement and Squatting on Indian Reserves

3. Prof. Harring’s own primary research includes issues related to law enforcement and
squatting on Indian reserves in 19" Century Upper Canada, including an in-depth study of
squatting and law enforcement on the Six Nations reserve.> He is the only witness that testified

in this trial who has done such research. SON submits this experience is directly relevant to

! Evidence of Prof. Sidney Harring, Transcript vol 47, October 1, 2019, p 5890, line 12 to p.
5896, line 15.
2 Sidney Harring, White Man’s Law: Native People in Nineteenth-Century Canadian
Jurisprudence, 1998, Exhibit 4271, pp. 35-61; Curriculum Vitae of Sidney Harring, Exhibit
4270, pp. 3-7.
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assessing the law enforcement options used on other Indian reserves (namely the Peninsula) in

Upper Canada in the same period.

Opinion on effect of colonial land policy on prevalence of squatting

4. SON submits that Prof. Harring’s opinion on the ways in which British colonial land
policy led to and encouraged squatting reflects the mainstream opinion among historians, and is
supported by the leading thinkers in the field. Prof. Harring identified the “classic” studies of
Crown land policies in the settlement of Upper Canada: Lillian Gates, Land Policies of Upper
Canada’® and Gilbert Paterson, Land Settlement in Upper Canada, 1783-1840.* Prof. Douglas
McCalla agreed that, in the topics she addressed in her book, Lillian Gates was a “very
authoritative source” who was cited by many other scholars.’ Prof. Harring points out that there
is no serious challenge in the historical literature to the core theses of these texts: that the
prevalence of squatters on unoccupied lands in Upper Canada was the direct result of Canada’s

restrictive land policy, and “negligence” in how the government allocated lands to squatters.®

5. The opinions advanced by Gates and Paterson draw on and reflect key primary
documents from the 19" century. For example, Charles Buller was charged with writing a report
on British North American Land disposal issues for Lord Durham. The final report, released in
1839, notes that, “ Throughout all of the North American provinces a very considerable portion

of the population consists of squatters.”” It goes on to tie this phenomenon of widespread

3 Lillian Gates, Land Policies of Upper Canada, 1968, Exhibit 4309 (whole book); Exhibit 4280
(excerpt).

4 Gilbert C. Paterson, Land Settlement in Upper Canada (excerpts pp. 33-69, 206-239), Exhibit
4279.

3 Evidence of Prof. Douglas McCalla, Transcript vol 58, October 31, 2019, p. 7553, lines 9-18.

6 Prof. Sidney Harring, “Report” (2013), Exhibit 4276, pp. 3-4.

7 Lord Durham’s Report on the Affairs of North America, Vol III — Appendix B, Report of
Charles Buller, Exhibit 1284 [report begins at p. 29], p. 106.
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squatting to Crown policies that made it impossible for ordinary people to acquire land legally,
while allowing land to collect in the hands of the wealthy and powerful.® Buller expressly
criticized the “negligence of the Government,” the slow process of granting land, and the
concentration of lands in the hands of powerful people, which gave sanction to the practice of

squatting in Upper Canada.’

6. Prof. McCalla takes a different view from the mainstream scholarship on the relationship
between Crown policy and squatting in Upper Canada in the 19" Century, one which de-
emphasized the role of government policy in fostering squatting. His argument rested primarily
on his view that some of the leading thinkers in the field, such as Lillian Gates, did not
adequately account for the private land market in their assessment of squatting.!® Though he
identified one scholar who addressed tenant farmers in this period, Prof. McCalla did not identify
any other scholars who agreed with his position that the private land market made it less likely
that government policy played a significant role in fostering squatting in Upper Canada.!' His
perspective also departs from the view taken in the Buller Report, the contemporaneous study of

land issues in Upper Canada. '*

Because Prof. McCalla’s opinion is idiosyncratic among
scholars in the field, SON submits that Prof. Harring ought to be given more weight on this

point.

8 Lord Durham’s Report on the Affairs of North America, Vol III — Appendix B, Report of
Charles Buller, Exhibit 1284, pp. 106-107.

 Lord Durham’s Report on the Affairs of North America, Vol III — Appendix B, Report of
Charles Buller, Exhibit 1284, pp. 106-107

19 Evidence of Prof. Douglas McCalla, Transcript Vol 58, October 31, 2019, p. 7459, line 7 to p.
7469, line 3 and p. 7575, line 8 to p 7480, line 24.

' Evidence of Prof. Douglas McCalla, Transcript vol 58, October 31, 2019, p. 7475, line 18, to
p. 7576, line 19.

12 Lord Durham’s Report on the Affairs of North America, Vol III — Appendix B, Report of
Charles Buller, Exhibit 1284, pp. 106-107.
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1. Mr. Gary Harronis a long time resident of South Bruce Peninstia operates several
farms onthe Peninsulaincludingabout450 acreon which he farms beef and sdfiay! One of
the farms is locatenh the ArranElderslie townshipat Lot 27, Concession and abuts the reserve

of Saugeen First NatiotM. Harron poineédout that it iSocated at E2 of Exhibit ).

2. Mr. Harron’s evidence shesdlight on how SON’s exercise of its harvesting rights continues

alongsideand is compatible with other land uses on the Peninsula, such as farming.

3. Mr. Harron testified about the relationship he has had with $@& the years in his
capacity as neighbour and also serving in municipal polifits.particular,Mr. Harron testified
about an understanding he has with SON harvestrsh a®oran Ritchie- regarding harvesting
wildlife and plants on his farrat Lot 27, Concession Ancluding hunting deer, trapping beavers
and harvesting cedar boughislr. Harron confirmed that harvestiragtivities on his farm did not
interfere with his use of the landsle specifically notethatthese activities did namterfere with

buildings or cattle orhis lands?®

4, Mr. Harronprovided evidence abohbw hunting on the Peninsutantake placevithout

interfering withprivate land usessuch as farminf He responded to questions about concerns

1 Evidence of Gary Harron, Transcript vol 6, May 14, 201809, line 21 to p610, line9.

2 Evidence of Gary Harron, Transcript vol 6, May 14, 2q1%12, lines 414.

3 Evidence of Gary Harron, Transcript vol 6, May 14, 2019, p, &8 16to p. 615, line 1.

4 Evidence of Gary Harron, Transcript vol 6, May 14, 201815, line 17 to p. 6%, line 12; Map
prepared by Mr. Ritchie showing Lot 27 Concession A, Exhil®836

® Evidence of Gary Harron, Transcript vol 6, May 14, 2019, p. 620, lin@217

¢ Evidence of Gary Harron, Transcript vol 6, May 14, 2q1%24, line 8, to p.625, line 16and
p. 628, line 180 p. 629, line 4
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regarding safetynotingthatproperties and neighbours are far apartthat he expects Mr. Doran
Ritchie and other SON members hunting on the property would exercise commonesgnse (
shooting towards the deer or knowing the difference between cows andMedfarron also
confirmed that he isnaware of any safety issugr concerns as a result of SON members hunting

on his farm land$

5. SON submits the Mr. Harron’s evidence should be accepted.

" Evidence of Gary Harrom;ranscript vol 6, May 14, 2019. 633,line 17to p. 635, line 11.



RELEVANCE AND WEIGHT OF ERIC HINDERAKER’S
EVIDENCE

1. Prof. Eric Hinderaker prepared three reports entitled: “The Anishinaabeg, the British
Crown, and Aboriginal Land Rights in the Era of Pontiac’s War”!; “Supplement: The Saugeen
Ojibway Nation and the Niagara Treaty of 1764, With Background on British-Aboriginal Treaty
Making”?; and “Supplement Two: A response to Alain Beaulieu, “The Congress at Niagara in

1764: The Historical Context and Meaning of the British-Aboriginal Negotiations.”
2. He testified in this trial regarding:
(a) Britain’s absence in SONTL and SONUTL in 1763;

(b) Britain’s promises to the Great Lakes First Nations respecting their occupation of
their territory, from before the Seven Years® War up until the Treaty of Paris in

1763; and
(c) Pontiac’s War, specifically:

(1) The motivations for the war;
(11) Control of the Great Lakes waterways;

(111) The Great Lakes First Nations’ military strategy; and

!'Prof. Eric Hinderaker, “The Ansihinaabeg, the British Crown, and Aboriginal Land Rights in the
Era of Pontiac’s War” (2013), Exhibit 4017.

2 Prof. Eric Hinderaker, “Supplement: The Saugeen Ojibway Nation and the Niagara Treaty of
1764, With Background on British-Aboriginal Treaty Making”, Exhibit 4019.

3 Prof. Eric Hinderaker, “Supplement Two: A response to Prof. Alain Beaulieu, ‘The Congress at
Niagara in 1764: The Historical Context and Meaning of the British-Aboriginal Negotiations”,
Exhibit 4020.
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(iv) The outcome of the war, including its impact on Britain’s decision to issue
the Royal Proclamation and enter into the Treaty of Niagara.

3. Prof. Hinderaker was qualified as a “historian with expertise in the relations between the

British and First Nations in the 18" century, and capable of giving opinion evidence on:

(a) British practice with respect to issues associated with the territorial expansion of

the American colonies;

(b) The events leading up to the Seven Years’ War in North America and the war itself;

(©) The Detroit Treaty;

(d) Pontiac’s War;

(e) The Royal Proclamation; and

6] The Niagara Congress.”

Qualifications
4. Prof. Hinderaker obtained a PhD in history from the University of Harvard in 1991, and

has been a professor at the University of Utah, Department of History, since that time.” He was
named a distinguished professor, a rank reserved for individuals “whose achievements exemplify
the highest goals of scholarship, as demonstrated by recognition accorded to them from their peers

with national and international stature...” in 2018.°

* Ruling of the Court, Transcript vol 19, June 10, 2019, p. 1556, line 22 to p. 1557 line 9 and p.
1558, lines 11-14; Tender of expertise of Prof. Eric Hinderaker, Exhibit D-2.

> Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1551, lines 10-16.

¢ Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1551, lines 18-21 and p.
1552, line 6 to p. 1553 line 1.
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5. Prof. Hinderaker describes himself as a “scholar of early Anglo-America with particular
interest in comparative colonization, European-Indian relations and the nature of early modern
empires.”’ His PhD dissertation was titled “The Creation of the American Frontier, Europeans and
Indians in the Ohio River Valley 1673 to 1800, and involved him working with materials
regarding the British and French empires throughout the course of the 18" century, as they related
to relations with Indigenous peoples of the west, including the Ohio valley and the Great Lakes.®
This included the interplay between policymaking in Britain and the on-the-ground conditions in
North America.” He ultimately turned his dissertation into a book, entitled “Elusive Empires:

Constructing Colonialism in the Ohio Valley, 1673-1800”, which was published in 1997.1°

6. Prof. Hinderaker has written two books (including Elusive Empires) and is currently
writing a third related to the subject matter of his report and testimony. His texts address the efforts
of Britain to develop policies relating to Indigenous peoples and also deal with the responses that
Indigenous people made to those efforts.!! He has also written a number of articles and book

chapters relevant to the subject matter of his evidence in this trial.'?

7 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1553, lines 2-11.

8 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1553, line 12, to p. 1554,
line 2.

? Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1557, line 21 to p. 1558
line 10.

19 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1553, line 12 to p. 1554
line 2; Curriculum vitae of Prof. Eric A. Hinderaker, January 2019, Exhibit 4021, p. 2.

"1 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1554, line 25 to p. 1555
line 20; Curriculum vitae of Prof. Eric A. Hinderaker, January 2019, Exhibit 4021, pp. 1-2.

12 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1555, line 22, to p. 1556,
line 17; Curriculum vitae of Prof. Eric A. Hinderaker, January 2019, Exhibit 4021, pp. 3-5.
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7. Prof. Hinderaker’s evidence falls squarely within the subject matter he has been studying
over the course of his academic career. As counsel for Canada commented, he has a distinguished

Ccv.B

General Credibility and Reliability

8. Prof. Hinderaker was a credible and reliable witness. He diligently answered the questions

put to him and was agreeable in cross examination where appropriate.'*

9. Based on all of the above, SON submits all of his evidence should be given significant

weight.

13 Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1663, lines 2-6.

14 See for example: Evidence of Prof. Eric Hinderaker, Transcript vol 19, June 10, 2019, p. 1675,
lines 7-25 and p. 1680, line 3 to 1685 line 16; Evidence of Prof. Eric Hinderaker, Transcript vol
20, June 11, 2019, p. 1748, line 15 to p. 1751 line 3.



RELEVANCE AND WEIGHT OF WENDI HUNTER’S
EVIDENCE

1. Ms. Wendi Hunter was called as a witness by the Defendant Township of Georgian Bluffs,
on behalf on all of the Municipal Defendants except for County Grey.! At the time of her
testimony, she was the Clerk and Director of Legislated Services. She has been employed by
Georgian Bluffs since May 2017, and has held her current position since November 2019. She has

also acted as Chief Administrative Officer since February 2020.>

2. The majority of Ms. Hunter’s testimony was focussed on roads and what actions Georgian

Bluffs undertakes respecting its roads network. She testified about:

(a) Her roles and responsibilities with Georgian Bluffs, focusing on portions of her

work relevant to roads;
(b) The road network in Georgian Bluffs, including:

(1) ownership and jurisdiction;

(i1) a broad overview of which roads are opened, once opened but no longer
maintained, and unopened; and

(1i1) Georgian Bluffs’ responsibilities with respect to the road network;

(©) The difference between a road allowance and an improved road;

(d) The process of “opening” and “closing” a road, and the circumstances in which

Georgian Bluffs might do so;

!'Submissions of Counsel for Bruce County, Transcript vol 95, March 12, 2020, p. 12279, lines 1-

11.
2 Evidence of Ms. Wendi Hunter, Transcript vol 95, March 12, 2020, p. 12287, lines 2-9.



(e) Roads “in lieu of”’; and

® How unimproved roads are used and the rights of access.

3. Ms. Hunter also testified about her role with Georgian Bluffs, and when Georgian Bluffs

first received notice of any claim by SON with respect to the roads.

4. Ms. Hunter’s evidence is irrelevant to this stage of the proceedings. There are no claims
respecting liability being made against the Municipal Defendants. Ultimately, this evidence speaks
to the issue of whether or not SON is entitled to the return of the lands subject to its claim that are
owned by Georgian Bluffs. This issue is not being argued in Phase 1 of this trial, and therefore the

complete evidence necessary to assess this issue is not before the Court at this time.

5. The evidence provided by Ms. Hunter was a broad overview of the roads system, and did
not get into specific detail with respect to the roads because, as counsel for County of Bruce stated
on behalf of all the Municipal Defendants save County of Grey, this evidence would not be called
until Phase 2 of this trial.®> In any event, calling such evidence in Phase 1 would have created

significant issues since none of the Municipal Defendants have completed the discovery process.

6. Ms. Hunter’s evidence is therefore incomplete: all the Court has been provided with are
broad statements, without the necessary detail to determine, on a case by case basis, whether the

broad statements are correct.

7. For these reasons, Ms. Hunter’s evidence should not be relied upon in Phase 1 of this trial.

3 Submissions from Counsel for Bruce County, Transcript vol 95, March 12, 2020, p. 12279, line
12 to p. 12280, line 5.



RELEVANCE AND WEIGHT OF DARLENE JOHNSTON’S
EVIDENCE

1. Prof. Darlene Johnston is a professor of law, currently employed with the University of
British Columbia.! However, she did not testify as an expert witness, but rather as a fact witness.>
Prof. Johnston is a member of Chippewas of Nawash Unceded First Nation, and was employed as

a land claims researcher for Saugeen and Nawash First Nations from 1992 to 2001.?

2. As the land claims researcher for SON, Prof. Johnston acted as a liaison between legal
counsel and the Band Councils of the two First Nations (when the councils of the two First Nations
meet together, this is referred to as the Joint Council).* She also acted as an archival researcher
and worked with contract researchers, supervised research staff and collected historical
documents.® She testified in court about her interview with Prof. Jarvis Brownlie (conducted on
June 14, 2016).° Prof. Johnston also testified about the nature and context of some of the
documents she had collected as part of her work as the SON land claims researcher, and her own

experience ZLWK 621V DWWHPSWYVY WR DVVHUW WKHLU OHJDO ULJI

3. Prof. Johnston identified several motions and band council resolutions starting in the
1960s, passed either jointly or by each individual First Nation, that dealt with SON seeking the

return of unsold surrendered lands (which she explained are lands within the Treaty 72 yellow area

! Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2210, lines 2-6.

2 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2208, lines 4-9.

3 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2208, lines 19-22 and p. 2210,
lines, 7-15.

4 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2216, lines 11-23 and p. 2217
lines, 1-20.

3 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2210, lines 16-24.

6 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2221, line 1 to p. 2222, line 11;
Exhibit 3924.
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on Exhibit P #that is, the Peninsula),” and alsowith 6211V ILVKLQJ ULJKWV ILVKLQJ L

territory. 3 U R - R Kt€3tvbdhiR fpofded insight into the following matters:

(a) GRFXPHQWDWLRQ RI 6219V HIIRUWYV WR DVVHUW WKH

the 1960s, 70s and 80s, including the obstacles that they encountered;

(b) KHU RZQ NQRZOHGJH DQG H[SHULHQFH RI 6219V HIIRL
claims in the 1980s and 90s, including attempts to obtain information relevant to
6211V ODQ Groi GhP feldeval and provincial governments, efforts to
negotiate these claims with the federal and provincial government, and some of the

obstacles SON encountered during this process; and

(c) her own knowledge and experience of the end of the multi-year negotiations with
Ontario and Canada, and how that affected the timing of SON launching the present

legal claims.®

4. Prof. Johnston answered questions both in chief and in cross examination based on her
recollection and experience of events from up to 40 years ago, as well as based on what she had
learned from SON elders. For example, Prof. Johnston testified about what she had been told
about the Indian Agent burning documents in the 1960s, something she had discussed with Prof.
Brownlie in her June 14, 2016 interview. She explained that she had heard this from several elders.’

The oral history of the Indian Agent burning documents in the community was discussed by several

7 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2220, lines 9- 24.

$ Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2226, line 23 to p. 2228, line
17; p. 2231, line 21 to p. 2246, line 5; p. 2246, line 6 to p. 2248, line 2; and p. 2249, line 3 to p.
2263, line 11.

? Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2263, line 24 to p. 2264, line
21; Darlene Johnston Interview with Prof. Jarvis Brownlie, Exhibit 3924, p.6
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1.10

fact witnesses in this trial."” Prof. Johnston also testified about her observation of the documents +

letter books and ledger books z*that she understood as being the books and documents that were
VDYHG IURP WKH ,QGLDKHYHHQRFXPEXQWOLQBUH VWRUHG LQ WI
safe, and later in the land claims office. '! In response to several questions from both Canada and
Ontario about this evidence and about the documents, Prof. Johnston provided direct answers

based on her direct knowledge of the documents.'?

5. Based on the above, SON submits that 3U R | - R K&ideWdeRI@ld/be accepted.

PROF. JOHNSTON’S ROLE IN SON’S LEGAL CLAIMS

6. On several occasions, counsel for Ontario challenged the validity of the knowledge of fact
witnesses from Saugeen and Nawash that had served as councillors. Counsel suggested their
knowledge of 6 2 1 1 Ytol§y arose out of discussions with Prof. Johnston. This is dealt with in
appendices regarding the evidence of Randall Kahgee, Dale Jones and Howard Jones. As noted
in more detail in those appendices, SON submits that their evidence should not be given less weight

simply because they had discussions with researchers and employees *such as Prof. Johnston +

DERXW 621 fiVth&irlchpWify bé elected decision makers.

7. Prof. Johnston was direct in describing her role as a liaison between legal counsel and the

1'13

Joint Council.’” She also talked about how there is no minimum education or other requirements

19 See Evidence of Marshall Nadjiwan, Transcript vol 22, June 28, 2019, p. 2090, line 9 to p. 2095
line 25; Evidence of James (Jim) Ritchie, Transcript vol 7, May 15, 2019, p. 667, line 19 to p. 668,
line 6.

! Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2264, line 22 to p. 2266, line
2; Agreed Statement of Facts Regarding Original Indian Agency Documents held by Chippewas
of Nawash, Exhibit 4193.

12 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2284, line 1 to p. 2287, line
11; p. 2291, line 11 to p. 2292, line 6 and p. 2305, line 15 to p. 2307, line 10.

13 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2210, lines 16-24.
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for councillors to be elected to the band council even though councillors often had to make
decisions about legal matters.'* Prof. Johnston described role as researcher and liaison to make
sure the two First Nations Jelected decision makers had enough information and sufficient
understanding to proceed to make important decisions. Prof. Johnston would review legal advice
that was presented to both her and to SON Joint Council, and discuss that advice with Joint Council
in advance of meetings with legal counsel. She would endeavour to explain it in plain language,
and to make the materials accessible to Joint Council.'> SON submits that this is a vital role in
any government. There is nothing to suggest, however, that it interferes with the ability of former
elected officials to recall the events associated with the land claims process that they personally

experienced, nor to separate traditional knowledge from bureaucratic advice.

8. If Ontario suggests that there was something wrong with Prof. Johnston fulfilling this role,

SON submits that this has no basis. There is no evidlence WKDW 3URI -RKQVWRQYV LQ
elected councillors somehow tainted their evidence or interfered with their ability to accurately

reflect their own experiences and traditional knowledge in their testimony. Prof. -RKQVWRQTV
evidence instead reveals that she provided an important service in her role as land claims researcher

that enabled decision makers to understand complex information and make informed decisions.

4 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2217, line 18 to p. 2218, line
1
15 Evidence of Darlene Johnston, Transcript vol 23, July 8, 2019, p. 2218, line 2 to p. 2220, line 2.



RELEVANCE AND WEIGHT OF ROSS JOHNSTON’S
EVIDENCE

1. Ross Johnston was a witness whose evidence was entered under Rule 36 of the Rules of
Civil Procedure. His examination-in-chief was conducted on September 12, 2002, and his cross

examination was conducted on November 4, 2002.

2. Mr. Johnston was born on March 21, 1927 at Cape Croker.! He identified as Ojibway.? His
parents were also from Cape Croker> HiV JUDQGSDUHQWY RQ KLV IDWKHUYV V
Mr. Johnston went to school in Cape Croker, enlisted in the military during the Second World War
when he was 17, and spent some time in the air force, and doing various other work. He returned
to Wiarton and Cape Croker in 1992 where he was still living at the time of his testimony.’> Mr.

Johnston spoke English at home as a child.®

3. Mr. Johnston testified on the following topics:

(a) The integration of the Pottawatomi into SON;’

! Rule 36 Evidence of Ross Johnston, September 12, 2002, Examination-in-chief, Exhibit 3953, p.
3, lines 23-27.

2 Rule 36 Evidence of Ross Johnston, September 12, 2002, Examination-in-chief, Exhibit 3953, p.
3, line 24 to p. 4, line 5.

3 Rule 36 Evidence of Ross Johnston, September 12, 2002, Examination-in-chief, Exhibit 3953, p.
4, lines 17-23.

% Rule 36 Evidence of Ross Johnston, November 4, 2002, Cross-examination, Exhibit 3954, p. 4,
line 25 to p. 5, line 14.

3 Rule 36 Evidence of Ross Johnston, September 12, 2002, Examination-in-chief, Exhibit 3953, p.
6, line 22 to p. 8, line 9.

6 Rule 36 Evidence of Ross Johnston, September 12, 2002, Examination-in-chief, Exhibit 3953, p.
8, lines 10-17.

7 Rule 36 Evidence of Ross Johnston, September 12, 2002, Examination-in-chief, Exhibit 3953, p.
8, line 18 to p. 10 line 21; Rule 36 Evidence of Ross Johnston, November 4, 2002, Cross-
examination, Exhibit 3954, p. 6, line 19 to p. 8, line 22.
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(b) His knowledge and understanding of treaties respecting SONTL, including marine

shore allowances;?

(c)  Hunting and fishing historically;’

4. This evidence is relevant to the identity of SON, harvesting rights, and limitations and

laches.

5. John Nadjiwon testified that Mr. Johnston was 3N Q R Z O H Grdgalr@irfg @hfdrmation
about the past of the band, and agreed with his evidence respecting marine shore allowances.!® Mr.
Johnston testified about learning from elders, in informal settings such as hunting and around the
fire which he explained was part of the tradition.!! Mr. Johnson was frank in his evidence, both in
chief and on cross examination, about believing that he was a poor candidate to testify because of
his time away from his community, and readily admitted when he did not know the answer to a
question he was asked.'?> SON submits that he was a credible witness, and his evidence should be

given weight.

8 Rule 36 Evidence of Ross Johnston, September 12, 2002, Examination-in-chief, Exhibit 3953, p.
10 line 22 to p. 13 line 7; Rule 36 Evidence of Ross Johnston, November 4, 2002, Cross-
examination, Exhibit 3954, p. 33, line 23 to p. 35, line 12 and p. 38, line 4 to p. 42, line 28.

? Rule 36 Evidence of Ross Johnston, September 12, 2002, Examination-in-chief, Exhibit 3953, p.
13, lines 7 to p. 15, line 29.

19 Rule 36 Evidence of John Nadjiwon, November 5, 2002, Cross Examination, Exhibit 3952, p.
55, line 1 to p. 56 line 19.

' Rule 36 Evidence of Ross Johnston, November 4, 2002, Cross-examination, Exhibit 3954, p.
22, line 22 to p. 24, line 26.

12 Rule 36 Evidence of Ross Johnston, September 12, 2002, Examination-in-chief, Exhibit 3953,
p. 16, lines 8-24 and p. 12, line 27 to p. 13, line 6; Rule 36 Evidence of Ross Johnston, November
4, 2002, Cross-examination, Exhibit 3954, p. 25, lines 7-16.



RELEVANCE AND WEIGHT OF EDWARD (TED)
JOHNSTON 16 (9,'(1&(

1. (GZDUG 37HG ™ waRKevhBeRd the Chippewas of NawéabitededFirst

Nation?

2. His testimony covexd the subjects of tribal identity and the relationship between the
Pottawatomi and other Anishinaabe at NawadHe also testifiedbriefly about traditional

harvesting;Treaty 72 and Indian Agents.

3. Mr. Johnstoff V. PDWHUQDO JUDQGIDWKHU Z@ho ak é&JsomHof .HIHG
Peter Jonésa sigratory to Treaty 72.When he was young, Mr. Johnston spent considerable time

with Charles Kegedonce Jortes.

4, As a result, the chain of transmissiafroral historyfrom the 19 centuryis relatively short

in the case of MrJohnston, which is one facttwr consider.

5. Mr. Johnstorf] V | Didéndifietd asPottawatomi, andhis motheffV IDPLO\® GHu§ QRW
Mr. Johnstonhad direct knowledge of the relationships between Pottawatomi and other

Anishinaabe at Nawash

6. Thus SON submitsthad U - RK Q VW R @§nvbetunsi@dreqQ fekhble.

1 Evidence of Edward Johnston, Transcript vol 4, May 1, 20138 lines 2022.

2 Evidence ofEdward Johnston, Transcript vol 4, May 1, 201888 lines9-13.

3 Evidence of Edward Johnston, Transcript vol 4, May 1, 20138® lines 14-16.

4 Treaty 72, Exhibit 2147.

® Evidence of Edward Johnston, Transcript vol 4, May 1, 201388 line 25 to p 390, line 16
¢ Evidence of Edward Johnston, Transcript vol 4, May 1, 20139] lines 1+15.
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EVIDENCE

1. Mr. Dale Joness a member of Chippewas of Nawash Unceded First Nation, and resides
atNeyaashiinigming (the Nawash reserve at Cape Crolér)Jones testified about his interview
with Prof. Jarvis Brownlien June 4, 2016He alsogave evidence abotriaditional knowledge

and teachingke learned from his father and his atibie futther testified aboutis experience as

an elected councillor on Nawash Courimim 1997 to 2003includinghis role inadvancindand

claims as a councillot

2. Mr. Jonegprovided testimony to this Court abauttat he learned from his father awither
relatives about how and when SON asserted their rights historicallydingby exercising their

rights throughout SONTLas well as his own experiences as a child and as an adult dging so

3. Mr. Joneswas cross examined by Ontario couralebuthis involvement in SON land

claimsas an elected councilloiSome of these questions focused on whether Mr. Jewviesved

research fronrof. Darlene Johnstgmvhowas employed by SON as a land clam@searcheand

who also testified in this cas@ntartLR FRXQVHO VXJJHVWHG WKDW 0OU -RQH)
history through discussions wiktrof. Darlene Johnston and with his wife, Linda Jonéso was

employed as a historical researcher by SON for some ltnelones provided direct answers to

these gestionsabout the sources of his knowledge.

1 Evidence of Dale Jones, Transcript 8pMay 16, 2019, p825, lines 8-24.

2 Evidence of Dale Jones, Transcript vol 8, May 16, 201828, line 5 to p828, line 23.

3 Evidence of Dale Jones, Transcript vol 8, May 16, 20183p, line22to p.836, linel4.
4 Evidence of Dale Jones, Transcript vol 8, May 16, 291836, line 15 to 838, line 19.
®> Evidence of Dale Jones, Transcript vol 8, May 16, 201839, linel6 to p.844, line 1.
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(b)
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:KHQ DVNHG DERXW ZKHWKHU VRPH RI KLV NQRZOHG
Prof. Darlene Johnston, Mr. Jones respondedPhat Johnstorhad shared some
historical documents, and then he discussed how hetmaected this information

back to what he had heard from his father.

When asked about wheth&tH OHDUQHG VRPH RI KLV NQRZOHGJH
history from his wife Linda Jones0OU -RQHV UHVSRQGHG 3VRPHZKI
memory of when his wife asllenim about the clan system and he told her he was

Otter clan’

He explained that as a councillor he had heard presentations from and had

discussions with SON researchérs.

$V QRWHG LQ WKH DSSHQGL[ DERXW 3URubmithéreli@ H -RKQ

(@)

no basis for finding that the fact that SNV H O H F W H Gendpgtoydd teQeRreh@rghoovide
them withbureaucratic advicandermines the knowledge of community witnesshe serve in
elected officeln particular, SON submits that thshould not reduce the weight that this Court
JLYHV WR 0U -R QVH Yonhest¥ntifeetisFetdldence abasedon his own experience
andobservations based on teachings he received fielders based on documentsr based on a

combination ofhes different sourced-or exampleMr. Jones testified that

Evidence he gave about 2 1 fg¥sertion of hunting and fishing rightsoughout

SONTL, and encountering cgewvation officerscame from his own experience as

® Evidence of Dale Jones, Transcript vol 8, M&y 2019, p. 857, lines 12B.
" Evidence of Dale Jones, Transcript vol 8, May 16, 2019, p.861, line 19 to p. 862, line 22.
8 Evidence of Dale Jones, Transcript vol 8, May 16, 2019, p. 856, line 5 to p. 864, line 23.
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well as learning from his fathgiormer ChiefVernon Jonesvho was chargetbr

trespassing when hunting on Griffith Islahd

(b) Evidence that he gave abo@2 1 fhiétory andtraditional teachings came from his

father (Vernon Jones) and his aunt (Gladys K&d)

(c) Evidence that he gawabout advancing land claim negotiations came from his own
experience as an elected councillor, and history that he heard from his father about

the treatiesincluding that theyZ HUH QRW!BXSKHOG’

° Evidence of Dale Jones, Transcript vol 8, May 16, 20183, line2 to p.834, line 14andp.
839, line 16 to p844, line 1.

10 Evidence of Dale Jones, Tisoript vol 8, May 16, 2019, 834, line 160 p. 836, line 14ndp.
844, line 6 to p846, line 21.

11 Evidence of Dale Jones, Transcript vol 8, May 16, 2019, p. 836, line 15 to p. 838, éinéR4
854, line 6 to p. 855, line 8.
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1. Frecerick (Fred)Jones was a witness whose evidence was entered under Rule 36 of the
Rules of Civil ProcedureHis examinatiosin-chief was conducted ddovember 5, 2002and his

cross examination was conductedicember 5, 2002

2. Mr. Jones was borim Cape Croker ohlovember 1, 1914He belongdto the Chippewas

of Nawash, the Ojibway tribe, and the OtterrCl&le went to school up to grade 8 in Cape Crdker.

His father was ChieCharles Kegedonce Jonetthe Band at Cape Crok@lawash, and his
mother was of English deent? His paternalgrandfather was Peter Jones, a afgry to Treaty

725 He spoke English at home as a child, but he learned some Ojibway from other children in
school® Mr. Joneslived at Cape Croker most of his life, although he went overseas during the

Second World War from 1939 to 1945, and livedDttawa, ManitobaBritish Columbia, Parry

1 Rule 36 Evidence of Fred Joné&vember 5, 2002, Examinatién-chief, Exhibit 3949, p. 3
lines 1720.

2 Rule 36 Evidence of Fred Jones, November 5, 2002, Examiriatichief, Exhibit 3949, p. 3
line 26 to p. 4line 12.

3 Rule 36 Evidence of Fred Jones, November 5, 2002, Examiriatichief, Exhibit 3949, p. 5
lines17-22.

4 Rule 36 Evidence of Fred Jesy November 5, 2002, Examinationchief, Exhibit 3949, p. 4
line 13 to p. 5line 9.

® Rule 36 Evidence of Fred Jones, November 5, 2002, Examiriaticiief, Exhibit 3949, p. 4
lines 2224; Evidence of Edward Johnston, Transcript vol 4, May 1, 2019, p. 388, lihés 9
Treaty 72, Exhibit 2147.

® Rule 36 Evidence of Fred Jones, November 5, 2002, Examiratidrief, Exhibit 3949, p. 5
lines25-28.
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Sound and Labrador for roughly-16 years for work.He was on Band Council at Cape Croker

in roughly the late 1950s, early 1960s when Indian agents were stilfthere.

3. Mr. Jones gave evidence respecting the following topics:

(a)  The early Istory of his peopleand how they lived before the treatfes

(b)  Relations between Ojibway and Pottawatdhi;

(c) Accounts of the treaties he knew of, includingat he had heard respecting the

lakes and shoreend marine allowancgs

(d) Fishinglocationsaway fromCape Croket? and

(e) Relations between the Indian agent and the Band Coldncil.

4, This evidence is relevant to the identity of SON, harvesting rights, and limitations and

laches.

" Rule 36 Evidence of Fred Jones, Novemhe2@2, Examinatioin-chief, Exhibit 3949, p. 6,
line 4 to p.7, line 4.

8 Rule 36 Evidence of Fred Jones, November 5, 2002, Examiratidrief, Exhibit 3949, p. 7
lines5 to 14.

° Rule 36 Evidence of Fred Jones, November 5, 2002, Examiratidrief, Exhibit 3949, p. 7
line 15 top. § line 18.

10 Rule 36 Evidence of Freddes, November 5, 2002, Examinatiorchief, Exhibit 3949, p8,
line 18 top. 9 line 6, Rule 36 Evidence of Fred Jon&xcember 5, 2002, Cross examination,
Exhibit 3950, p18, line 9 top. 25 line 14.

11 Rule 36 Evidence of Fred Jones, November 5, 2002, Examiraticrief, Exhibit 3949, p. 9
line 7 to p. 1] line 7; Rule 36 Evidence of Fred Jones, December 5, 2002, Cross examination,
Exhibit 3950, p. 26line 11to p.32, line 28

2 Rule 36 Evidence dfred Jones, November 5, 2002, Examinatieshief, Exhibit 3949, p. 1,
line 8 to p. 2, line 5.

13 Rule 36 Evidence of Fred Jones, November 5, 2002, Examiriatichief, Exhibit 3949, p. 2,
line 6 top. 13, line 19 p. 33 line 1 to p. &, line 10
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5. Mr. Jones was identified by Mr. Donald Keeshig, another Rule 36 witness, as being
knowledgeable about the treattésMVir. Jones ishe sole witness who is gntwo generations
removed from a treaty signatorile spoke about what his father told him about tregdfiegho

was only one generation removddthis should be considered when weighing Mr. Jones evidence

respecting the treaties.

6. SON submits thatir. JoneVY] HYLGHQFH VKRXOG EH DFFHSWHG DV FL

14 Rule 36 Evidence of Donald Keeshig, December 5, 2002, Cross examination, Exhibit 3946, p.
100 line 27 to p. 101line 5.

15 Rule 36 Evidence of Fred Jones, November 5, 2002, Examiriatcrief, Exhibit 3949, p9,

line 7 to p. 11line 7, Rule 36 Evidence of Fred Jones, December 5, 2002, Cross examination,
Exhibit 3950, p. 26line 11 to p. B, line 9.
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EVIDENCE

1. Howard Jonegss a member of Chippewas of Nawash Unceded First Natmohresides at
Neyaashiinigming (the Nawash reserve at Cape CroRdv)r. Jones testified about an interview

with Prof. Jarvis Brownlieon June 7, 2016 The content of tat interview includedOU -RQHV
knowledge of the history dhe Chippewas dllawashUncededFirst Nation and SONwhichhe
learnedfrom the oral teaching of his grandfatheandfrom his mother who served on Nawash
Council® as well as his direct experience as an elected leader in Nawash for severahyiiss,

experiences and perspectives as a memb@hippewas of Nawash Unceded Fifst
2. OU -RQHYV Y cEnassEtHng Eburt with several matteiSpecifically,

(& his perceptions and experiences growing up in Neyaashiinignmolyding his

perceptions of the Indian Agehaind

(b) his experiences and struggles to assert and exercisestiagveghts in SONTL,
including his role in the actions that led to fRev. Jones and Nadjiwagtecision
FRQILUPLQJ 6217V FRP P Hldd holy GhaelnbkedSDN td ImbkeW V

effectively assert their claims and rights in a legal faPum

1 Evidence of Howard Jones, Transcript ¥pMay 16, 2019p. 740, lines 6-25.

2 Evidence of Howard Jones, Transcript vol 7, May 16, 201849, line 14 to p743, line 21.

3 Evidence of Howard Jones, Transcript vol 7, May 16, 201844 line 10 to p.746, line 23.

4 Evidence of Howard Jones, Transcript vol 7, May 16, 2019, p. 741, line 7 at p. 742, line 12
® Evidence of Howard Jones, Transcript vol 7, May 16, 2p1846,line 24 to p. 752, line 5.

® Evidence of Howard Jones, Transcript vol 7, May 16, 20186§,line 18 to p.784, linel2.
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3. Mr. Joneslaboraten his experien@encountering conservation officers when trying to
exercise hunting and fishing rights throughout SONThis included evidence abobeing
charged with hunting and fishing offences, and his knowledge of others being cluarfiguirig

over quota’

4, Mr. Joneswas cross examined by counsel for Canaldlautdifferent fishing techniques
and how they were adapted to different areas SONTL Mr. Jones provided answers to afl

these questia) including information aboutifferent types of fishing, boats and locatidns

5. Mr. Jonesalso respondedVR TXHVWLRQV IURP 2QWDULR FRXQVHO C
interviewby Prof. Jarvis Brownliewhich WR RN SODFH \HDUV SULRU WR 0OU -R
Court He answeed questionsabout why he may have &eselected and the interview procéss.
WhenOntario counsel put to Mr. Jones thé knowledge of SON treaties was based on research

rather tharon oral teachings from higlatives and from SON eldefdr. Jones rgzonded directly

that his knowledgand evidencé basednwhat he learned from his grandfatheven though he

hasalsocompletedUHVHDUFK DERXW KLV SHRSOHVY KLVWRU\

6. SON submits thathe fact thatMr. Jonesnay have doneesearch and learning about the
history of SONvia books and scholarly works does taiht the evidencethathe gave based on
his own experiences and knowledgadon theteachings that he has received frbimelders.It

IS not a reasonable or fair piden to say that an elder or traditional knowledge holder cassot

" Evidence of Howard Jones, Transcript vol 7, M&y2019, p766, line 18 to p. 784, line 12.
8 Evidence of Howard Jones, Transcript vol 7, M&y2019, p. 791, line 8 to 94, line 22

% Evidence of Howard Jones, Transcript vol 7, M&y2019, p798, line 6 to p805, line 1.

10 Evidence of Howard Jones, Transcript vol 7, May2019, p809, linel7 to p. 810, lind 1.
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read documents that deal with thistory of their people The effectof such a conclusiowould

be toimpose a false or stereotypical view of Indigenous elders.

7. Mr. Joneswvas carefuto identify the sources of thevidencehe providedtsome fromhis

own direct experiencespme from whahe learned from his elderspme from documents or a
combination of all of these. For instance, Mr. Jones testifiathis knowledge about the hasly

and meaning of the treaties, he received through teachings from his grandfather (Jack Jones) and
his father (Vernon Jonesand alsoacknowledgd that he has read and looked hastorical

documentg?!

8. SON submitsthabU -RQHVY WHVWLéREQ\ VKRXOG EH DF

11 Evidence of Howard Jones, Transcript vol 7, M&y2019,p. 744, line 21 to p. 746, lineahd
p. 809, line 17 to p. 810, line 11.



RELEVANCE AND WEIGHT OF JAY “TATTOO” JONES’S
EVIDENCE

1. Jay “Tattoo” Jones is a member o€Chippewas oNawash Unceded First NationeHhas
been a commercial fisherman for the past 37 yedrs his testimony, he identifiedhe places
along the coast of SONTL whehe accesses SON’s fishing territory as well as where hieshes
commercially He also testified aboutow far out into Georgian Bay and Lake Huron he has

travelled. Specifically, in his eviderehe:
@) Described the different types of boats he uses to fish commeycially
(b) Describedhe boundary line of SON’s commercial fishing agreement;?

(c) Identified on a map oSONTL all of the points on land where he accesses the
fishery? For each access point, Mr. JomEsscribechow far out into the lakbe
would go to fish.In total, Mr. Jones identifie84 access pointganning the entire

length of the shores along SON:TL
(d)  Testified about all of the areas along SONTL where he sheéé and

(e)  Testified thatabout how ofterhe has travelled across Georgian Bewlto the

southern boundary of SONUTL in Lake Hurbn.

! Evidence of Jay Jones, Transcript vol 14, May 29, 2018224, linel4 to p. 1225, line 9.
2 Evidence of Jay Jones, Transcript vol 14, May 29, 2018226, line 2-24.

3 Evidence oflay JonesTranscriptvol 14, May 29, 2019, 1226, line 2 tg. 1228, line25.
4 Exhibit 3999

®> Evidence of Jay Jones, Transcript vol 14, May 29, 2019227, line 1 tg. 1249, line 10.
¢ Evidence of Jay Jones, Transcript vol 14, May 29, 2018251, line 6 to p1253, line 11.
" Evidence of Jay Jones, Transcript vol 14, May 2819, p. 1255, line 3 to @257, line 1.
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2. Mr. Jone$ evidence provides insight in respect of the following matters for this Court:

@) Use of SONUTLfor commercial fishing by SON, which is relevant to the

continuity arm of the Aboriginal title test

(b)  The extent to which SONUTL is utilized for fishingnd

(c) Thelocationswhereone can access the watesm SONTL Mr. Jones’ evidence

demonstrates that the access points are all along the shore of the entire. SONTL

3. Mr. Jonesdemonstrated deepknowledgethe commercial fishery and the varidighing
locations aroud SONTL.He was able tquickly and accurately point out locations on the map
andgave detailed answers about various fishing equipment such as the types of boats used by SON

commercial fishers. id evidence should be accepted.
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1. Paul Joness acommercial fishermen amdember ofChippewaof Nawash Unceded First
Nation! He also served as a councillor @hippewa®f Nawash Unceded First Natidrom 1991

to 20172 He resides ifNeyaashiingmiingCape Crokery.

2. Mr. Jones gave evidence abtadations where he fishes in SONL. This is Exhibit 4103,
with names of the various fishing locations identified ammap* He also spoke about his
experience hunting, which he describedgsasiethingvery crucial to thdndigenouspeopleand

one of those things that shows your connection to the land, yourtriéspec

3. Mr. Jonestestified about his involvement in four successighihg agreements entered
into between SON and the Ontario government to protect and preserve the fishery around the
Peninsul&. He also gave evidence about the boundaries of that agreantehis understanding

of the water boundaries of SON.

4, Finally, he provided evidence about his attendancernreeting between SON and Parks

Canaa regarding hunting ithe park on the Peninsuia.

1 Evidence of Paul Jones, Transcript vol 27, July 15, 2012696, lines 1419 andp. 2604, line

9 top. 2605, linell.

2 Evidence of Paul Jones, Transcript vol 27, July 15, 2019, p. 2597, line 25 to p. 2598, line 1
3 Evidence of Paul Jones, Transcript vol 27, July 15, 2019, p. 2596 brids

4 Paul Jones, Annotated Grey County Map, Exhibit 4103; Paul Jones, Chartimgdiba names
of numbered references on Exhibit 4103, Exhibit 4104.

® Evidence of Paul Jones, Transcript vol 27, July 15, 2019, p. 2651, {i2fes 1

® Evidence of Paul Jones, Transcript vol 27, July 15, 2018626, line 170 p. 2641, line 6.

" Evidence of Paul Jones, Transcript vol 27, July 15, 2013648, line 18 tg. 2648, line 25.

8 Evidence of Paul Jones, Transcript vol 27, July2D8.9, p.2652, line 1 t. 2653, line 19.
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5. Mr. Jones’ evidence speaks to the scope opresentday fishing and harvesting in SONTL
and the water of SONUTLHis evidence alsshows how SONinderstandgheirwater boundaries

and theirongoingeffort to protect their hunting rights.

6. Mr. Jones provided his account based on his own experience as well as kndedeakey:

from his parets and othersSON submits tha¥ir. Jone$ evidence should ba&ccepted



RELEVANCE AND WEIGHT OF RANDALL KAHGEE’S
EVIDENCE

1. Randall Kahgee is a community member and former Chief of Saugeen First Nation. Mr.
Kahgee served as Chief for four consecutive terms from 2006 to 2014. Mr. Kahgee is a lawyer,

although he is not, nor has he ever been, legal counsel in the matters currently before this Court.!

2. Mr. Kahgee’s testimony centered mainly around the Maawn-Ji-Giig-Do-Yaang
Declaration. The Maawn-Ji-Giig-Do-Yaang Declaration is an agreement that SON entered into
with Walpole Island First Nation, Kettle and Stony Point First Nation, and Aamjiwnaang First
Nation to deal with a 22 mile wide strip of water territory near the southern boundary of the

SONUTL that has historically been shared by all five First Nations.?

3. Mr. Kahgee explained that the Maawn-Ji-Giig-Do-Yaang Declaration (which means
“Gathering to Speak as One”) was signed in February 2011 and later ratified through a traditional
ceremony.’ He explained that the Declaration fits into SON’s governance traditions by being

consistent with Anishinaabe core values, principles and laws.*

4. Mr. Kahgee testified that territorial overlap is often seen as a divisive issue but that in the
case of the overlap between SON, Walpole Island First Nation, Kettle and Stony Point First Nation

and Aamjiwnaang First Nation the overlap represented a strength as it provided an opportunity for

! Evidence of Randall Kahgee, Transcript vol 9, May 22, 2019, p. 881, lines 1-23.

2 Maawn-Ji-Giig-Do-Yaang Declaration, February 18, 2011, Exhibit 3983.

3 Evidence of Randall Kahgee, Transcript vol 9, May 22, 2019, p. 900, line 24 to p. 901, line 7.
4 Evidence of Randall Kahgee, Transcript vol 9, May 22, 2019, p. 911, lines 14-20.
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those communities to come together and demonstrate their collective understanding as

Anishinaabe people of how territorial overlap should be addressed.’

5. Mr. Kahgee testified that he believes he has a very good understanding of SON’s history
and traditions. He explained that he learned the traditional knowledge that he shared in court from

his grandparents, his parents, and from elders in the community.°

6. Mr. Kahgee also testified about how SON ensures that the accuracy of oral tradition is
maintained. He explained that stories told by elders in the community will go through what he
called a verification process whereby the knowledge of each elder is verified against the knowledge

of the others.”

7. Mr. Kahgee’s evidence provides insight in respect of the following matters for this Court:

(a) The 22 mile strip in the southern portion of SON’s territory to which SON shares

title with other First Nations;

(b) SON’s territorial governance protocols (e.g. laws) and how they are still practiced

to this day; and

(c) How the accuracy of SON’s traditional knowledge is safeguarded.

8. Mr. Kahgee was a knowledgeable witness and very forthcoming with answers both on

examination in chief and on cross examination, sharing with the Court the history and customs of

> Evidence of Randall Kahgee, Transcript vol 9, May 22, 2019, p. 914, lines 15-25.
¢ Evidence of Randall Kahgee, Transcript vol 9, May 22, 2019, p. 903, lines 12-23.
7 Evidence of Randall Kahgee, Transcript vol 9, May 22, 2019, p. 905, line 7 to p. 909, line 15.
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SON that he has learned from elders in the community. His evidence should be accepted and given

full weight.
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1. Donald (Don) Keeshigvas a withess whose evidence was entered under Rule 36 of the

Rules of Civil Procedure

2. Mr. Keeshig was born in Cape Croker in 1938 identified asOjibway, and hiDodem
wasthe wolf? His parents and grandparemtsre all from Cape CrokérThegreatgrandparents

that he was aware of were from Cape Criikawash and onéne identified a Frencl.

3. Mr. Keeshig went to school in Cape Crokagved away briefly but returned in 1956hd

was there at the time of Hisstimonyin 2002> *URZLQJ XS KH VSRNH 3, QGLDQ"

in school®

4, Mr. Keeshig gave evidence on ttedlowing:

(@  The early historyof SON, includinga story about a tunnétom Tobermory to

Manitoulin Islang’

! Rule 36 evidence of Donald Keesh&gptember 13, 2002, Examination in chief, Exhibit 3945,
p. 3, lines23-27.

2 Rule 36 evidence of Donald Keeshig, September 13, 2002, Examination in chief, Exhibit 3945,

p. 4 lines3-7.
3 Rule 36 evidence of Donald Keeshig, September 13, 2002, Examiiratibief, Exhibit 3945,
p. 4, linesl0-30.

4 Rule 36 evidence of Donald Keeshig, September 13, 2002, Examination in chief, Exhibit 3945,

p. 5line 1 to p. §line 18.

® Rule 36 evidence of Donald Keeshig, September 13, 2002, Examination in chief, Exhibit 3945,

p. 6, line 19 to p8 line 25.

® Rule 36 evidence of Donald Keeshig, September 13, 2002, Examination in chief, Exhibit 3945,

p. 8, line 26 to p. 9line 1.

" Rule 36 evidence of Donald Keeshig, September 13, 2002, Examination in chief, Exhibit 3945,

p. 9 line 4 top. 11 line 14; Rule 36 Evidence of Donald Keeshig, December 5, 2008ss

DQ
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(b)  The integration of Pottawatomi into SGN;

(c) His knowledgaespecting treats including their application to lakes and rivérs
(d) Fishingandhunting includinglocations where people used to fiéh;

5. 7KLY HYLGHQFH LV UHOHYDQW WR WKH LGHQWLW\ RI 621

as harvesting rights, and limitations and laches.

6. Mr. Keeshigdemonstrateth crossexamination thaccuracy of his memoryle was cross

examined on the basis oftanscript of an interview he hagiven four years beforeén 1998.It

was put to Mr. Keeshig tha this interview, according to the transcripghad V W DIWué<€3 3

they must have got disuraged somehow. | heard people say they came with nothing. They were

like bums. They come in, they had nothing. They were almost like an 6éutcksHIHUULQJ W

Pottawatomt! Mr. Keeshig was cross examined extensively ongtiitementandhewould not

examination Exhibit 3946, p. 41line 15to p. 44 line 13; p. 57 line 8 top. 63 line 9andp. 97,

line 10 to p. 99line 23

8 Rule 36 evidence of Donald Keeshig, September 13, 2002, Examination in chief, Exhibit 3945,
p. 11, line 15 top.13, line 30; Rule 36 Evidence of Donald Keeshig, December 5, 2002, Cross
examiration, Exhibit 3946, p. 48ines 8-30 andp. 48, line 22 top. 53 line 3Q

® Rule 36 evidence of Donald Keeshig, September 13, 2002, Examination in chief, Exhibit 3945,
p. 14, line 1 top. 23 line 7; Rule 36 Evidence of Donald Keeshig, December 5, 2002, Cross
examination, Exhibit 3946, 6.7, line 14 top. 71, line 6.

10 Rule 36 evidence of Donald Keeshig, September 13, 2002, Examination in chief, Exhibit 3945,
p. 23 line 8 top. 28, line 9.

11 Rule 36 Evidence of Donald Keeshig, December 5, 2002, Cross examination, Exhibit 3946, p.
45, lines 16-26.
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agree tat.'2 Heinsisted thathe statement wagust a story he had heaid®* DQG WKDW KH 3KDG

it because [he] heard it at one tinté

7. The audio recording of the 1998 intervielmonstrated that the transcript was incorrect,
DQG 00U .HHVKLJ KD G ghessithepraudt \nava\gbt\istaairdéged somehow. | heard
people say they came with nothing. They were like bums. They come in, they had«noti@ng

PDQ , KHD th&wérm atmost like an outcast®

8. SON submitsthad U . H H \ekideh§eshould be accepted as credible and given weight.

2 Rule 36Evidence of Donald Keeshig, December 5, 2002, Cross examination, Exhibit 3946,
p.45 line 16 to p. 46, line &nd p. 48 line 22 to p. 53, lin&5.

13 Rule 36 Evidence of Donald Keeshig, December 5, 2002, Cross examination, Exhibit 3946, p.
49, lines &9.

14 Rule 36 Evidence of Donald Keeshig, December 5, 2002, Cross examination, Exhibit 3946, p.
49, lines26-27.

15 Agreed Statement of Fact Regarding Rule 36 GEobesnination of Donald KeeshigExhibit

3932.
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EVIDENCE

1. Helena Joanne Keeshig, who goes by Joanne Keeshig, is member of Nawash Unceded First
Nation She is Wolf Clan anddr Anishinaabe name Bzauniibiikwe, which means Peaceful
Water WomanMs. Keeshig is anember of the Three Firédidewin Lodge and is ¢hird degree

Midewin woman. She has been a member of the Three Fires Midewin Lodge sinée 1991.

2. Ms. Keeshigshared traditional knowledge @it the importance of water to Anishinaabe
people. She testified thahe learnethe knowledge she shared in court through her famillger

time in the Thredires Midewin Lodgend through other community memhérs

3. Ms. Keeshigbegan her testimony kalking about the relationship between woman and
water. She shared how this relationship is featured in the Anishinaabe creatiorSstetgstified
aboutAnishinaabeZRPHQ TV UHV SR Q Vané& hoW lit W thdiRrble ZobDndbigt deremony
for water and to petition the spiritds. Keeshig explained that it is the Creator thatdestowed

upon her the responsibilifgr water and that responsibility is contained in her Anishinaabe hame.

4. Ms. Keeshig testified that water ceremonies can kdigywhere in the territorigut that

mostly they are performed at Lake Huron or Georgian B3lgealso spoke about the specific

! Evidence of Joanne Keeshig, Transcript vol 28; 16, 2019, p2711, linel9 to p.2713, line 2.
2 Evidence of Joanne Keeshig, Transcript 28) July 16, 2019, p. 2712, line 18 to27.12, line.

24, p. 2732 line9-15.

3 Evidence of Joanne Keeshig, Transcript vol 28, July 16, 2029112, line 3 to p2715, line 11.
4 Evidence of Joanne Keeshig, Transcript vol 28, July 16, 2019, p. 2715, ling 12718, line 2.
® Evidence of Joanne Keeshig, Transcript vol 28, JGly2019, p2718, line 3 to p2719, line 6.

¢ Evidence of Joanne Keeshig, Transcript vol 28, July 16, 202926, lines 2-9.
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water ceremonthat take place Nochemowenag and about full moon ceremoniéginally, Ms.
Keeshigshared her experiencanticipating in Water Walks, which are walksound Lake Huron

doneby Anishinaabavomen and men to bring awareness to the importance of vater.

5. ov .HHVKLJTV HYLGHQFH SURYLGHV LQVLIKW LQ UHVSHF

(a) 6211V SHUVSHFWLYH RQ WKH LPSRUWDRQ BrdtiRl ZDWHL

responsibility SON has to protect its waters;

(b)  The roles and responsibilities ohi&hinaabe women specifically motecting and

FDULQJ IRU 622hdV ZDWHUV

(c) 7KH 3XVHV ™ wat& iZputfBrkhe purposes of satisfying the Aboriginal title

test

6. Ms. Keeshigwasvery generous in sharing her traditional knowledge with the C8he
shared details of sacred stories dedcribedhe steps involvedand the meaning behinslacred

ceremoniesHer evidence should be accepted.

" Evidence of Joanne Keeshig, Transcript vql28y 16, 2019p. 2726, line 10 to 2735, line 4.
8 Evidence of Joanne Keeshig, Transcript vol 28, July 16, 20193p, Bife 5 to p2747, line 10.
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EVIDENCE

1. Karl Keeshig is a traditional knowledge holder from Nawash. His spirit name, given to

him by the Creator, is Wabanogiizis, which means Morning Sun. He is of the Wolf clan.!

2. He follows the Midewin faith, and is a member of the Three Fires Midewin Lodge (the
“Midewin Lodge”). In his testimony, he explained that the Midewin Lodge is roughly analogous

to a church for followers of the Midewin faith.?

3. Karl Keeshig explained that the Midewin Lodge recognizes eight different levels of
knowledge and wisdom, and the transition between them involves responding to the Creator. Karl

Keeshig is at the third level, and in the process of attaining the fourth level.?

4. There are over 3,000 members in the Three Fires Midewin Lodge, and about 20 have

reached the third level or higher.*

5. He has a particular responsibility in the Midewin Lodge of being a “Lodge Director”, which

involves facilitating the performance of ceremonies.’

6. Karl Keeshig named a number of respected spiritual teachers in the lodge from whom he
learned over the years, including Eddie Benton-Banai (Grand Chief of the Midewin Lodge), Jim

Dumont (Chief of the Eastern Door of the Midewin Lodge), Wasayabanokwe (Gladys Kidd, from

! Evidence of Karl Keeshig, Transcript vol 2, April 29, 2019, p. 143, line 20 to p. 144, line 5.

2 Evidence of Karl Keeshig, Transcript vol 2, April 29, 2019, p. 146, lines 8 to p. 147, line 2.

3 Evidence of Karl Keeshig, Transcript vol 2, April 29, 2019, p. 151, lines 4-7 and p. 145, line 23
to p.146, line 7.

4 Evidence of Karl Keeshig, Transcript vol 2, April 29, 2019, p. 154, lines 4-17.

> Evidence of Karl Keeshig, Transcript vol 2, April 29, 2019, p. 148, line 24 to p. 149, line 17.
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Nawash), Edna Manitowabi, Robin Greene, Porky White, Wes Whetung, Leona Stevens, Mary

Deleary, and Nick Deleary.®

7. Karl Keeshig is also a certified civil engineering technologist who works for the federal

government.’

8. Karl Keeshig testified about the Midewin Creation Story, Flood Story and Migration Story;
traditional knowledge about early encounters between the Anishinaabe and Europeans;
Anishinaabe spiritual beliefs about the water; spiritual beliefs about burial practices; and the way
Anishinaabe people were organized into different groups like confederacies, nations, tribes and
clans, and how these related to each other. He also explained how decisions about access to lands,
waters and resources were traditionally made. He talked about practices and beliefs about hunting

and fishing, and about what memory of the treaties has been passed down.

9. Some of his evidence related to matters of which he had direct personal experience (such
as traditional harvesting), but much of his evidence relates to knowledge he gained over years in
the Three Fires Midewin Lodge. Having attained a certain level of knowledge and wisdom, and
having responsibilities for conducting ceremonies in the Midewin Lodge, he is well positioned to

give such evidence.

10. The traditional sacred stories told by Karl Keeshig at the very outset of the evidence in this
trial (such as the Creation Story and the Flood Story) are foundational to understanding the

Anishinaabe perspective as it pertains to this case. They are the starting point for how SON

6 Evidence of Karl Keeshig, Transcript vol 2, April 29, 2019, p. 152, line 4 to p. 153, line 18.
7 Evidence of Karl Keeshig, Transcript vol 2, April 29, 2019, p. 154, lines 18-23.
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explains who they are and what they believe about how to maintain proper relationships of respect

with other people, with the creation, and with the Creator.2

§ Creation StoryEvidence of Karl Keeshig, Transcript vol 2, April 29, 2019, pp. 156-180; Flood
and Diving Muskrat Storfvidence of Karl Keeshig, Transcript vol 2, April 29, 2019, pp. 181-
189. Why it was important to start with the creation stéiyidence of Karl Keeshig, Transcript
vol 3, April 30, 2019, pp. 265-269.
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EVIDENCE

1. Ms. Lenore Keeshidpas lived most of her lifen NeyaashiinigmiingCape Croker) She
identifies asAnishinaabe, a member of the wolf clan, amditizen of the Saugeen Ojibway

Nation?

2. Ms. Keeshig obtained an undergraduate degree in fine arts from York University and
completed her course work for a Masters Degree in geology at the University ofdForBhe

has worked for Ontario Indian Magazine, Sweet Grass Magamna, advocate for Indigenous
artistsand artists of coloyand taughindigenous studieat George Brown College before taking

a job at Parks Canada in Tobermory as an interpteter.

3. Ms. Keeshigis alsoa storyteller.Her education as a storytelleascomethrough reading
and talking with people, listening to stories, fasting, and dreafrfihg. learnetraditional stories
from a number of elders in her commuraiyd from her fathet She heard her first stories about

Nanabust{the Anishinaabe trickster teachamfen she was a child around the dinner tible.

4, As an adult, she made the decision to become a storytstlerapproached her elder

Gladys Kidd and asked for her helpMs. Keeshig then embarked on a two day f&ster the

1 Evidence of Lenore Keeshig, Transcript vol 28, July 16, 2019, p. 2770, line 20 to p. 13.

2 Evidence of Lenore Keeshig, Transcript vol 28, July 16, 201872, lines 19.

3 Evidence of Lenore Keeshig, Transcript vol 28, July 16, 2019, p. 2774, line 2 to p. 2775, line 9.
4 Evidence of Lenore Keeshig, Transcript vol 28, July 16, 2019, p. 2772, lirEa 10

® Evidence of Lenore Keeshigranscript vol 28, July 16, 2019, p. 2772, line 18 to p. 2773, line 8.

® Evidence of Lenore Keeshig, Transcript vol 28, July 16, 2019, p. 2775, line 13 to p. 2776, line
10.
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course of those two daybls. Keeshig had vivid dreanend Ms. Kidd helped interprethem

Through this experien¢®ls. Keeshig transitioadinto the role ofastoryteller’

5. Ms. Keeshig explained that storytellers have responsibilities to the stories theghell.
noted that storytellerhas a responsibility to act with dignity and resgea goodness of hedr

In her words

As a story teller | am a story keeper, a story holder; and | keep those
storiesin my heart and in my mind, | keep those stomesy body.

And when | tell a story what | try tdo for the story is to create an
atmosphere witimy voice, with my being, mgpirit, and with my
body create an atmosphere to make it saf¢hi®istory and for the
story teller.And it's as if | hold the story in mlyand and | become

the vessel and the story justems to come alive and it starts to
move.lt'sas if | don't haveray control over it except thold it. And

then the story is over it comback into my hand and it comes back
into me.That's how | see holding stori&s.

6. Ms. Keeshigalsoexplained thathere can be variation in stories when they are told by

different tdlers:

Let's say that we are all sitting around a fire and there are a number
of rows of us sitting around the fire, and the fire is in the centre and
the fire is burning. Now, say that | am in the first row. And when |
look at the fire | see one facet thiat fire, that camp fire; someone

on the other side sees another facet of it; someone in a different
position sees another facet of it. Sometimes too there are people who
are in front or- sometimes that their views aresomething- are
obscured by sonome sitting in front of it, or some object, or
something there. So while there may be one story only those people
who are closest to it actually get to see a clearer image of the story
and have a clearer understanding of the story, whereas people who
arefurther back and may be obscured, or whose vision is obscured,
they see a different part of that story and thus a different
understanding or a different interpretation of that stéry.

" Evidence of Lenore Keeshig, Transcript vol 28, July 16, 2019, p. 2778, kne @784, line 109.
8 Evidence of Lenore Keeshig, Transcript vol 28, July 16, 202984, lines 225.

9 Evidence 6Lenore Keeshig, Transcript vol 28, July 16, 2019, p. 2793, lifk 2

10 Evidence of Lenore Keeshig, Transcript vol 28, July2Dd,9, p. 2792, lines-24.
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7. Ms. Keeshigvas knowledgeable about the stories she ®@N submitshat her evidence

should be accepted.



RELEVANCE AND WEIGHT OF JENNIFER KEYES’
EVIDENCE

1. Jennifer Keyes is employed by the Ontario Ministry of Natural Resources and Forestry as
the director of the natural resources policy conservation branch. She provides strategic direction
to staff who review legislation and regulations that help manage aggregate, petroleum, water, and

natural heritage resources around the Great Lakes.!

2. Ms. Keyes figave evidence on the general roles and responsibilities of the province of
Ontario in Great Lakes management through international and inter-jurisdictional treaties,

provincial legislation, and other agreements.

2

3. Ms. Keyes was unfamiliar with the claim area at issue in this litigation. She was also

unfamiliar with specific water management projects within SONTL.?

4. SON has no objection to Ms. Keyes fevidence about the general roles and responsibilities
of the province of Ontario in Great Lakes management and inter-jurisdictional treaties, provincial

legislation, and other agreements being accepted.

! Evidence of Jennifer Keyes, Transcript vol 79, January 22, 2020, p. 10065, line 17 to p. 10066,
line 19.

2 Evidence of Jennifer Keyes, Transcript vol 79, January 22, 2020, p. 10127, line 21 to p. 10128
line 5.

3 Evidence of Jennifer Keyes, Transcript vol 79, January 22, 2020, p.10126, line 24 to p. 10127
line 5.
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1. Mr. Ryan Lauzonis the FisheriesAssessment Biologidbr the Chippewas of Nawash
Unceded First NatiarHe has been in this role since 2088 work is focussed mainly on running
theFisheries Assessment Prograhhis progranwas started in 1995 to collect information about
6219V FRPPHU FE IM).Qautovigaisbilhvolved inadvising SONon its involvement in

the governancecommittee under its fishing agreement with Ontario, wdised belowand
coordinaing of work around the fisherwith universities, government departments anddtional
organizationsHis duties include tracking the number of fish harvested by the Saugeen Ojibway

Nation commercial fishery, and collecting liglcal data about individual fish harvested.

62176 &200(5&,%/ ),6+,1*
2. Mr. Lauzon and his team collect data about how many fish are harvested by SON

commercial fishers, what kinds of fish are harvested, and where they are harvested. They do not

tracksubsistence or ceremonial fishiAg.

3. Mr. Lauzontestified that harvest effort occurs every tireecommerciafishermen ges
out, se$ a net andjoesback out to retrieve the n&Mr. Lauzon provided detailed testimoalout
the information collected aboetichharvest effortand how that information is collectédvr.

Lauzon then explained that this data is enteredthed=isheries Assessment Progrdatabase

1 Evidence of Ryan Lauzon, Transcript vol 53, October 21, 2019, p. 6609, line 6 talpliBé1

5.

2 Evidence of Ryan Lauzon, Transcript vol 53, October 21, 2019, p. 6618, line 18 to p. 6619, line
17.

3 Evidence of Ryan Lauzon, Transcript vol 53, October 21, 2019, p. 6626

4 Evidence of Ryan Lauzon, Transcript vol 53, October 21, 2018621, line 6 to p. 68, line

18.
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The informationin the databasés shared with2QWDULRYV OLQLVWU\ RI 1DWXUL
Forestry, orMNRF. Mr. Lauzon provided a charbf the data collected aboimtarvest efforts

between 1995 and 20%8.

Exhibit 4320: Illustration of

6211V &R PP HHAFEdD Efforts
4.

A graphic illustration of this data was also added as Exth##0:

Saugeen Qjibway Nation Commercial Fishery Harvest: 1995 - 2018

sasud

1L

~

Map Craames By Alamnder Duncans snd Ryan Lawson :
Cappewas o Nawash Uncesed Fine Naton Manedes A Pragoa, griyg
Ady 25 30

Scale 1006 045

5> Evidence of Ryan Lauzon, Transcript vol 53, October 21, 20168638, line 7 to p. 6634, line
4; Database Harvest Effort Information, Exhibit 4319
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5. Mr. Lauzon describebdow the illustration was creatdaowit represets a range oharvest

effortsplotted in each square, and howstranges described in the legerfd.

6. Canadaand Ontarioquestioned Mr. Lauzon abolibw the databout harvest effortwas

grouped and illustratedh Exhibit 432Q Mr. Lauzonrespondedhat thedata is grouped using an
algorithmthat divides the data into groupscacdingnatural breaks in the data itselHowever,

he acknowledged thatlata could be grouped differently, and the colour of the squares would
change based on the chosen grouplr§©N submits that Mr. Lauzon wakear in his responses

about Exhibit4320 DQG ZKDW LW GRHV DQG GRHV QRW LOOXVWUDV

evidence on this point should be accepted.

7. Ontario provided their own illustrations 8ON{ ¥ommercial harvest data between 1995

to 2018 which they entered into evidence throddh Mark Muschettan employee of tHNRF.

This isdiscussed imore detaiin WKH DSSHQGL[ DERXW 0 HOWeWE KWWV H
worth noting that Mr. Muschett acknowledged and agreed that the illuesatieated by the

MNRF (Exhibits 4525 and 452@)epict the same informatiaet out in Exhibit 4320 The only

difference is that the MNRF has usdifferent groupingdor the dataand a differentcolour

scheme. That ithe MNRF map have fewer distinct dta groupings represented, anstead of

the orange to yellow to white variations that are used in Ex4#2i) MNRF illustrated their maps

usingdifferent shades ajrey andwhite.

® Evidence of Ryan Lauzon, Transcript vol 53, October 21, 201863, lines 52 andp.6643,
line 19to p.6647, line 5 5-Minute Grid Map produced by Alexander Duncan and Ryan Lauzon
" Evidence of Ryan Lauzon, Transcript vol 53, October 21, 2016551, line 21 to p. 6653, line
9 andp. 6673, line 4 to p6675, line 16

8 Relevance and Weight of Evidence of Mr. Mark Muschett, Appendix E3%ab
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8. SON submits thathe map provided by Mr. Lauzon in Exhibit 4320 prowdsich more

detailed information than Exhibits 4525 and 452ghibit 4320 illustrates with far more precision
approximately how many harvest efforts have taken pfaeach square on the map. As is further
GLVFXVVHG LQ WKH DSSHQGL[ UHJDUGLQJ 0U OobluscEtel WW TV I
this informationby lumping together larger groupings of datéor example,as Mr. Muschett

agreed on crossxamination, it is impossible to téhom Exhibit 4526 whether there have been

500 harvest events in a particular square of the map, or‘ddembined withthe colour scheme

employed in Exhibits 4525 and 452Betresult is an illustratiowhere the user cannot differentiate
betweenonewhite squarghatis meant to illustrate several hundred harvest efforts, and another

white squarghat ismeant to illustrateero harvest efforts.

9. SON submits that Exhibit 4320 should be preferred to Exhibits 4525 and 4526.

6219V 3IDUWLFLSDWLRQ LQ &4RRSHUDWLYH ODQDJHPH

A. THE SUBSTANTIVE COMMERCIAL FISHING AGREEMENT BETWEEN SON AND
ONTARIO

10.  Mr. Lauzonalso praiided evidence about ttf®&ubstantive @mmercialFishing Agreement

between Ontario and SON He described this agreemeas a cemanagement agreement
addressing thenanagement ahe commercial fisherin the parts of Lake Huron and Georgian
Bay that are skely fished by SON°® Co-managements implemented through a governance

committee made up ofhe Assistant Deputy Minister frorlMNRF, severalother MNRF

% Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 10041, line 10 to p. 10044,
line 16.

10 Evidence of Ryan Lauzon, Transcript vol 53, October 21, 2019, p. 6647, line 6649 .line

16; Marked up version of document marked as Exhibit 4320, Exhibit 4321.
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representativeshe SON Chiefs andtwo councillors from eacbf Saugeerkirst Nationandthe

Chippewas oNawashUncededFirst Nation*!

B. 62116 &223(5%$7,21 :,7+ 27+(5 '(3$570(176 $1' 25*%$1,=%$7,216
11.  Mr. Lauzon gave evidence about how his team works with other partissues related

to the fishery including with universitiesand governmentdepartments such as tliederal
Department of Fisheries and OceaDQ G 2QWDUY)IL ROW /DX]RQ DOVR GLVFXVV
participation in the Great Lakes Fisheries Commissioa binational organization between

Canada and the U.@&ith whom SON has workedlosely*?

C. &21&/86,21 21 62196 &223(5$7,9( 0$1$*(0(17 2) 7+( ),6+(5<
12. 621 VXEPLWV WKDW O0U ap@uxXgRDIMW AFRRSHOIFMLYH PDQDJH

fisheries is unchallenged in this trial. It is usdfatause it sheds light ddRZ 621V $ERULJLQ
title to the lakebeds would interact with the management of such lakebeds and fisheries by other

parties.

2WKHU $VSHFWV RI OU /DX]JRQTV (YLGHQFH
13. Mr. Lauzon was direct iranswering& DQDGD V FUR Viuestipis&do@ DisV L R Q

employment relationship witBhippewas of Nawash Unceded First Natitthat is, hat they pay
his salary and could fire hinSON submits that such questions are irrelevatiheoweight that

should be givent® U /D X]R Q T VA Md.ispdrqehl&tly so given that a substantial number

11 Evidence of Ryan Lauzon, Transcript vol 53, October 21, 208%51p, lines7-15.

26219V ZRUN ZLWK WKH FRPPLVVLRQ KDV IRFXVHG RQ D SURN
resulted in SON winning an award from the Commissibndence of Ryan Lauzon, Transcript

vol 53, October 21, 2019, p. 6610, line 20 to p. 6612, line 25.

13 Evidenceof Ryan Lauzon, Transcript vol 53, October 21, 2018651, lines 616.
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of witnesses, both for the Plaintiffs and the Defendants in this case, were employees, civil servants

or experts retained and paid by the parties calling them.

14. Canada also asked Mr. Lauzon questiahsut an article that he had published about
621V UHOLDQFH RQ ILé&kkepsJronth svtdld aDASONRI K IPHFUHDVHG UHO
on fishing!* In his testimonyMr. Lauzon provided somadditional contextfor this research

explaining thattiilluminated some of the ways that colonialism had disrupted Indigesbtasce

on fish and traditional foods.

15. SON submitsWKDW 0OU /DX]RQTV HYLGH&EKdMKEN gven EIH DFFH ¢

weight

14 Evidence of Ryan Lauzon, Transcript vol 53, October 21, 2016656, line 5 to p6662, line

2.

15 Evidence of Ryan Lauzon, Transcript vol 53, October 21, 2019, p. 6676, Hh&sRs/an
Lauzon et al., On food security and access to fish in the Saugeen Ojibway Nation, Lake Huron,
CanadaExhibit 4322, p. 175.
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EVIDENCE

1. Prof.DouglasMcCallais a historian called to testify by Canada. wesqualifiedto testify
DV DQ 3HFRQRPLF KLVWRULDQ ZLWK VSHFLDO H[BdettyLVH LQ
Upper Canada/Canada West, which extends to social and economic interactions o$ emwdian

WKH PLIOLWDU\ ~

2. He testified about two report$3RSXODWLRQ *URZWK DQG WKH 6HDUF
&DQDGD B5HODWHG 4XHVWLRREVAdiag[@HEEEW & RQUDGGIDQ "XV H(
(Exhibit 4368). The first addressed population glgvthe availability of land, migration, and

available military resources in Upper Canada/Canada West in the fideb®ury? It also

provided an opinion on how assess the reliability of the two accounts of Treaty 72 provided by
Lawrence Oliphant in his official repérand memoif. The second repo®® Q DO\]HG 9DQ 'XVHC
book, The Indian Chiefandwhether his comment that the Crown had promised 8@Nthey

ZRXOG 35LGH LQ FDUULDJHYVY UROO LQ ZHDOWK DQG IDUH VX

accurate reflection of the events of the Treaty.

1 Evidence ofProf. Douglas McCalla, Transcript vol 5@Qctober 30, 2019,.(7376, line 24 to p

7378, line 13andp. 7338, lines 3; Professor McCalla, Tender on Qualifications; Exhibi2.Y

23URI 'RXJODV O0F&DOOD 33RSXODWLRQ *URZWK DQG WKH 6HL
4 XHVWMBREB1, 2015), Exhibit 4367.

3 Copies of Extracts of recent Correspondence respecting Alterations in the Indian Department in
CanadaExhibit 2175.

4 L. Oliphant,Chapter 4+Politics and Indian Affairs in Canadafpisodesn a Life of Adventure

or Moss from a Rolling Ston&xhibit 2966;3URI1 'RXJODV OF&DOOD 33RSXODWLI
6HDUFK IRU /DQG LQ 8SSHU &DQDGD 5HODWHG 4XHVWLRQV’
S3URI "R XJO D VTleA&IROCADIBf by Conrad Van Dug@mgust 2013, Exhibit 4368.
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Lack of Expertise on Military ~ Strategy and Enforcement

3. BURIHVVRU 0F&DOODTV Ha® entbwemént ids@smesntanippeD Q G
Canada is limited.His research focuses primaribn the economy of Upper Canada in thé"19
century £for examplehe has studiethe purchasing patterns among ordinary Upper Canadian
consumers in the ¥Ycertury.® He has studietiow the money spent by British Army garrisons
affected the Upper Canadian econgfrand the social relationships between military personnel
and the communities in which they serfeHle may even have the general knowledge of atly 19
century historian of the big events of thé"i@ntury +e.g.the War of 1812andthe Upper

Canadian Rebellion.

4, However, there is no evidence to suggest he hagesearchewhat kinds of operations
the military could undertakia the 19" century how it would undertake those operations, or what
kinds of personnel and support different kinds of operations weqldgine.He hasdone primary
research omow the military makes its decisioriege capacity of constables to amt,the size and
nature of a force required in any given situafidrHe is not a military historian, or an expert in

whatthemilitary could o could not do from an operational perspective.

5. At pages 25 to 26 of hisrepgf 33RSXODWLRQ *URZWK DQG WKH 6HD

&DQDGD 5H O D W (Exhibit X36Y) \RrbfRNcZallaexpressed a series of opinions on

¢ Evidence ofProf. Douglas McCalla, Transcript vol 57, October 30, 2q1F,3%4, line 23 to p
7355, line 2Gandp. 7359, line 17 to p7360, line 2;

" Evidence ofProf. Douglas McCalla, Transcript véi7, October 30, 2019, 355, line 21 to p
7357, linel3; p. 7363, line 720; andp. 7366, line 19 to p7367, line 3.

8 Evidence ofProf. Douglas McCalla, Transcript vol 57, October 30, 2019357, line8 to p.
7359, line 4.

® Evidence ofProf. Douglas McCalla, Transcript vol 57, October 30, 2019,365, line 20 to p
7366, linel8.

10 Evidence ofProf. Douglas McCalla, Transcript vol 57, October 30, 2019,368, line B to p.
7370, line 8.

11 Evidence ofProf. DouglasMcCalla, Transcript vol 57, October 30, 20197870, lines 68.
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what the military and consbleswerecapable of doing to address squatfiigSON submits that,
in light of his limited expertise in these areas, his opinfonad hereshould be given littléo no

weight.

Idiosyncratic o pinion on effect of colonial land policy on prevalence
of squatting

6. The mainstream view of scholars is tlymvernment policy played a dominant role in
encouraging squatting in Upper Canada in tHeckdtury®® Prof. McCalla takes a different view

from the mainstream scholarsh@pyiewwhich deemphasizethe role of government policy in
fostering squatting. His argument regtimarily on his view that some of the leading thinkers in

the field, such as Lilian Gates and the scholars that follow her, did not adequately account for the
private landmarket in their assessment of squatfihgThough he identified one scholar who
addressed tenant farmers in this peridhf. McCalla did not identify any evidence for or any
other scholars who agreed with his position that the private land marketitnestelikely that
government policy played a significant role in fostering squatting in Upper Céahétia.

perspective also departs from the view taken in the Buller Report, the contemporaneous study of

23URI 'RXJODV OF&DOOD 33RSXODWLRQ *URZWK DQG WKH 6HL
4XHVWLRQV™ ODUFK , pp. 2526KLELW
13 Lilian GatesLand Policies of Upper Canlg 1968, Exibit 4309 (whole book), 4280 (excerpt);
Gilbert C. Paterson,and Settlement in Upper Canafxcerpts p. 33-69, 206-239), Exibit
SBURI 6LGQH\ +DUULQJ 35HSRUW4; Evidence(dftoE MeCalla, SS
Transcript vol 58, October 31, 2019, p. 7553, linds89
14 Evidence of Douglas McCalla, Transcril 58, October 31, 2019, 3459, line 7 to p7469,
line 3 andp. 7575, line 8 to p7480, line 24.
15 Evidence of ProfDouglas McCalla, Transcript vol 58, October, 2019, p 7475, line 18, to p
7576, line 19.
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land issues in Upper CanatfaBecauséProf McCaOODfV RSLQLRQ LV LGLRV\QFUD)

in the field SONsubmis his opinion on this point should be given limitedight.

/RUG 'XUKDPYTV 5HSRUW RQ WKH $IIB\ppemiRE, RepartwfiChémesl UL F D
Buller, (1839),Exhibit 1284,pp. 29,106-107
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EVIDENCE

1. Prof. Francine McCarthy wagualified by this Court aa geologistwith expertise in the
geologic history of the Great Lakes basin frtime last ice age to the present, aaghable of
giving opinion evidence about what can fgeonstructed from the geologic and fossil record
concerning historical lake levels, lakkepths, water flows, landforms and changes to them,

climate, and plants and animé&sind in the Great Lakes remgi

EXPERIENCE
2. Prof. McCarthy holds a PhD irearth sciences andghehastaughtas aprofessorin the

Earth Sciences Departmeat Brock University for29 years. She chaired th®epartment of
Earth Sciencesrom 2011 to 2015 andecame thalirector of thegraduateprogram in 2017.
She has published over 40 articles, many of which are on the Great*Slkesalso serves on

the board of the International Association for Great Lakes Research

RELEVANCE AND WEIGHT
3. Prof. McCarthy outlinedin her evidenceahe geologic history of the Lake Huron basin

since the end of the last ice agB8he also addressed specific geological events in that period of

time.

1 Exhibit A-2; Evidence oProf. Francine McCarthy, Transcript vol 9, May 22, 2019, p. 963, line
5to p 964, line 10.

2 Evidence ofProf. Francine McCarthy, Transcript vol 9, May 22, 2019, p. 960, ling4.7

3 Evidence ofProf. Francine McCarthy, Transcript vol 9, May 22, 2019, p. 96@&s 1525;
Curriculum Vitae Prof. Francine McCarthy (2019), Exhibit 3985.

4 Evidence ofProf. Francine McCarthy, Transcript vol 9, May 22, 2019, p. 961, lirés 1

® Evidence ofProf. Francine McCarthy, Transcript vol 9, May 22, 2019, p. %i6iés 820.
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4, SON submits thathe physical environmemtescribedoy ther traditional stories closely
resembles events that took place over 8,000 yearsRigd. OF&DUWK\TV HYLGHQFH LV |

understanding what the physical environment in the Lake Huron basin looked like at that time.

5. Prof. McCarthy was the onlgxpertto give evidence on thgeologic history of the Lake
Huron basin She is experienced imer field and wagknowledgeable about the subject matter on
which she testified.Prof. McCarthy answered questions put ber by counsel and the Court in

anopen andtraightforward manner.

6. SON submits tha®rof. 0 F & D U \eAvikefidé should be given significant weight.
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1. Prof. Paul McHugh wagualified as a

Legal historian with special expertise in the

evolution of the legal principles and policies that

affected the conduct of the Crown relations with

Indigenous peoples starting in the 18th century and
following, with particular reference to Canada and

New Zealand.

LIMITED RELEVANCE OF LEGAL HISTORY
2. At numerous points in this trial, evidence has touched on legal hiss@®{ submits that

this propely can be usedtb help explain the actions gfersons in the pastt can also asst in
situations of using the law of other jurisdictions as persuasive authtaritpnderstand how the
law in such other jurisdictions developed,orderto shed light orsimilarities and differences

with the law of Canada.

3. At times, however, it seemed that Prof. McHugh waggesting that the state of the law
in the mid 19' century wasomething to guide the Court in interpreting the law tpeéapecially
when giving opnion about the legal enforceability of obligationsor example, he summed up

his report by saying:

The exercise of governmental authority was not
untrammelled but exercised on a disciplineakis
that officials sought constantly in particular cases to
apply in a principled mannesonsistent with their
understanding at that time of the nature and
responsibilities of public authority. Whilst we may
judge these officials as falling short of our standards

! Ruling on Qualification, Trarsipt vol 67, December 9, 2019, 8676 line 18 to p 8677, line
2.
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today, the historical question of this report is
whether they fell short of their owh.

4, Read narrowly enoughhat may be unobjectionablethat is, if it is read purely as a
historical statemenbf fact However,it is then not clear how such a fdmtars on the matters at

issue in tfis case.

5. The keyissue of the Treaty 72 case is whether the Crown breached its duties to SON
That issue is to be decided on the basis of the standards of the laywtoididne standards of the

19" century

6. For example, the Supreme Court of CaniadB985 rejected thruling of an earlier Court
on the matter of theompetence of Indigenous parties to conclude a binding treatying clear

thatthe legalconceptions of an earlier time were to be left behind

It should be noted that the language dudey

Patterson J., illustrated in this passage, reflects the

biases and prejudices of another era in our history.

Such language is no longer acceptable in Canadian

law and indeed is inconsistent with a growing

sensitivity to native rights in Canada. Wittgard to

the substance of Patterson J.'s words, leaving aside

for the moment the question of whether treaties are
LQWHUQDWLRQDO)W\SH GRFXPHQWYV KLV FRQFC(
capacity are not convincing.

Simon v The Queerj1985] 2 SCR 387at page 399 Plaintiffs
Book of Authorities, Tald00.

7. The Yukon Court of Appeale-affirmed the same principle more recently, noting that
whether courts would have enforced an obligation in the past wémitéd importance in

deciding whethesuch an obligatioshoull be enforcedby modern courts

23DX0 OF+XJK 37UHDW\ WKH &URZQ V uXQUHPLWYV
promise to the Saugeedbjibway Nation: a report on British imperial policy and practice in
8SSHU &DQDGD GXULQJ WKH ,ppVvI0:102. ([KLELW
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Ross River Dena Counail Canada (AG)2012 YKCA 10 at para
6 3ODLQWLIIVY %RRN9RI $XWKRULWLHV 7DE

8. Prof. McHugh did seem to acknowledge the same principle in his report:

At this initial stage | emphasize thamh historcal
contextualization ofTreaty 4! should not be
confused with a contemporary legal interpretation
« The meaning that aourt might today ascribe
Treaty 4% will not necessarily be the same as that
given aml argued about during thenineteenth
century.

« The historian is concerned with those proesss
of past meaning. A lawyer applying sectionB&s
concerned with present meaninglistorical and
contemporary legal meaning should not be
conflated®

9. SON therefore submits that 3 URI OF+XJKfV RSLQLRQV DERXW WKF
obligations in the 19 centuryare of little or no assistance to the Courtansidering whether

the Crown breached its duties to SON.

10.  On the other hand, whether or not Crown obligations were enfoecealthe past may
well be relevant to limitations and laches iss(velsich, if raised by the Defendants, will be dealt

with by SON in a Reply Argument)

PARTIALITY
11. SON submits that Prof. McHugh did ntastify with an impartial attitude He was

argumentave, would not make reasonable concessi@mlwanted to know whereounselwas

goingbefore committing to an answetome examples follow.

3Prof. 3DX0O O0F+XJK 37UHDWWKH &URZQ V uXQUHPLWWLQJ VROL]|
promise to theSaugeen Ojibway Nation: a report on British imperial policy and practice in
8SSHU &DQDGD GXULQJ WKH ,p VYV’ ([KLELW
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12.  The following exchange is on the record.

4 « Let's go to your report at paragrapi6. So |
am asking first egeneral questiombout the 5.46,
5.47 and 5.48.4 You are describimg explosive
emigration from Britain, leading tenquenchable
demand for land and intense pressures
Governors to make land available; is that a fair
summary?

A. | have inverted "explosely" because | am
associating it with the work of anmportant

Imperial historian called James Belicdnd that is

the term he uses, "explosigelonization”, so hence
the inverted commas. Sbat's right, yes.

Q. Was my summary a fair statement?
A. Couldyou say that again, please?

Q. That explosive emigration frorBritain leading
to unquenchable demand for land antdense
pressures on Governors to make landilable; that
is what you are talking about?

A. Well, that is your summary.
Q.Yes.
A. "Unquendable", that is not a wordam using.

Q. Does that capture the essencewbfat you are
saying?

A. Well, they are your words, notine. My words
are set out in those paragraphs.

Q. Is there any substantifference other than the
words?

A. | am using different words to yoand | have put
my position using my words in thieport.

Q. At the second line of paragrafh47, you say:
"Spreading white Anglosettlement of the North
American continent, southern Africa andlustralia
(Australia and NewZealand) gave rise to an almost
unquenchable demand for land [...]"
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A. Well, there is the word theithank you*

13.  In his report, Prof. McHughspeaking of Treat#5 and45! , said:

Although he[Bond Head]failed to complete these
cessions by thasual forms owith provision for an
annuity, he stressed his careful compliance with
underlying principle of informed consent and
sought Colonial Office endorsement by despatch 20
August 1836[emphasis addétei

14. However, on the stand, ProMcHugh disavowed at length thathe consent of an
Indigenous group was required for a surrender of land. He rather insistedeihagreement

was required, and that that was different from their corfseBON submits that in théhree

pages of transcript this disssion takes up, Prof. McHugh failedrtake acoherentdistinction

between consenting to a land surrender and agreeingNoftonly that,despite theabove quote

from his reportU H | H U Uihf@met\cBnsent R1 WKH 6DXJHHQ >62Hic@a@dR 7UHDW

that the Sauged®ON] had Tonsentedto Treaty 45!, but instead had onlfagreed to it.’

15. Prof. McHughGHVFULEHG KanVistdtits Rddadnt@ihotv imperial and colonial
figures perceived the Treaty at the time of atsnclusion, and their perception of how the

6DXJHHQ )LUVW 1B WeluRed eXdlusively Goduleritary sourfieshis, to glearthe

4 Evidence of Prof. Paul McHugh, Transcript &8, December 11, 2019, §004 line 13 to p

9008 line 4.

> Prof. Paul OF+XJK 37UHDW\ WKH &URZQ V uXQUHPLYV
‘forever' promise to the Saugeen Ojibway Nation: a report on British imperial policy and practice

LQ 8SSHU &DQDGD GXULQJ WKH,p28\ara3.26. ([KLELW

6 Eviderce of Prof. Paul McHugh, Transcript, vol 69, December 11, 2018939, line 7 top.

8942 line 7.

" Evidence of Prof. Paul McHugh, Transcript vol 69, December 11, 20B34g line 19 to p

8941 line 17.

8 Prof. 3DX0O OF+XJK 37UHDW\ WKH &URZQ V uXQUHPLWWLQJ V
‘forever' promise to the Saugeen Ojibway Nation: a report on British imperial policy and practice

LQ 8SSHU &DQDGD GXULQJ WKH,p.6, para. 2.3. ([KLELW
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attitude of Crown officials from what they wroteConcerning the 184Proclamationabout

Saugeen lands (Exhibit DQG B3URI OF+XJK LQVLVWHEfGteN.KDW LW
When confronted on the stand with correspondence from the Civil Secvdianty refered to

WKDW 3URFODPDWLRQ DV 3SWKH GHHG VHFXULQJ PMKH 6DXJl
McHugh gave that correspondence no weight 8t afid said that the Civil SecretahyS UREDE O\

ZDVEEWVKLQNLQJ DW DOO 2KHQ KH ZURWH WKDW’

16.  Prof. McHugh was crosexamined extensively on his view that the Royal Proclamation
of 1763 did not createng legal constraint on the Crowh. Over the course of 12 pages of
transcript, he was taken to various documentssahdlarly writings on the mattetde refused

to acknowledge othehnistoriansas reliable orreputable, and made a point of acknowledging
them RQ O\ DV 3K\ Referied © thé writings of other historians38D G KL WR U\’

the end he stated:

So when we are talking about rigid requirements
and how they become, we need to be talkinguab
things like that, andhat is not occurring in any of

the historiography of the Proclamation except
mine. [emphasis addetf{

° Evidence of Prof. Paul McHugfranscript vol 69, December 11, 20198833 line 3 to p
8934 line 21.

10 Evidence of Prof. Paul McHugh, Transcript vol 69, December 11, 208936 lines 1821.
11 Evidence of Prof. Paul McHugh, Transcript vol 69, December 11, 20B853 line 1 to p
8967, line 12.

12 Evidence of Prof. Paul McHugh, Transcript vol 69, December 11, 208859 lines 1616
andp. 8965 lines12-15.

13 Evidence of Prof. Paul McHugh, Transcript vol 69, December 11, 208960, lines 45.

14 Evidence ofProf. Paul McHugh, Transcript vol 69, December 11, 2018967, lines 812.
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17.  While Prof. McHugh no doubt intendedl this tosupport his opinios) SON submits that
what it has done is establish that PigicHugh is an outlier among historiarngho does not

regectthe scholarship of other historians, amdose views are naharedoy others

18.  When being crosexaminedaboutfindings of fact about the Royal Proclamation made in
the Chippewas of Sarnieaserather than saying whether he agreed withse fact®r not, Prof.
McHugh VDLG WKDW WKH DB & that tie ZulbistofidalHdtXrial kvas not before
the Court® He said this even though he himself had given evidemmeut the Roya

Prodamation in that case’

19. When asked whether he agreed that the Say@aN] had, in the course of Treasip!,

had expressed the importance of their territory to Bond Head, Prof. Mabhuglacceptedhe
propositonZLWK WKH FDYHDW WKDW KH QHH ef® commttingQdad ZKHUH
answer'® SON submits that this reveals that Prof. Mig wa trying to understand or predict

the use to which his evidence wouldpag, rather than simply answieg questions at fazvalue.

This is not the attitude of someone trying to astist Courtin an impartial manner It took

further crossexaminationtaking upanother 11 pages of transcrifsefore Prof. McHugh was

able to admit thathe SaugeefSON] had expressetihe importance of their land to Bond Head,

5 3.HMXQH"~ KDV VHY HU D O inBighibc@nt, @dinerestiQgH@entel @ Jacking
nutritive value. Prof. McHugh did not speciishich he meant.

16 Evidence of Prof. Rd McHugh, Transcript vol 69, December 11, 2019899Q line 4 to p.
8991 line 7.

17 Evidence of Prof. Paul McHugh, Transcript, vol 69, December 11, 208886, lines 79.
See alscChippewas of Sarnia Band v Canada (Attorfgneral)(2000),51 OR (3d)p41at para
200 3ODLQWLIIVY %YRRN RI $XWKRULWLHV 7DE

18 Evidence of Prof. Paul McHugh, Transcript vol 68, December 10, 20891, lines 2624.
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and that Bond Healdad understood thalhe promise to protect their lands was important to the

SaugeefiSON].°

20.  Prof. McHugh was taken to an excerpt from a book he had written that said:

The Indian Act of 1876 was a consolidating
measure and had national applicatibs provisions
remaining the rast important governing code for
Indian peoples angolities in Canada for nearly a
century (until reconsolidated in 1951). The 1876
statute built upon and fortified the earlier laws
denying traditional structures @blitical authority
any inherent legalstatus. The Act repeated the
formula throughwhich native peoples living on
reserves could obtain individual property rights so
as toassume the responsibilities of civic life. First
and as noted earlier, their traditional foahgroup
organization waselgally obliterated. The traditional
hereditary system oband government remained
supplanted by a statutory elective one, a measure
that setthe scene for decades of internecine on
reservation conflict over the two modes of
governance. The band was givémited powers of
selfmanagement under th&ct but these fell far
short of seHgovernment. Those curtailed powers
were anywaysubject to the supervision of the
Crowns officials? its agents who lived on the
reserveand practically controlled most if not af
Indian life on behalf of the Minister. Thimdian
Agents managed the land and monies for the
Indians (the band council havitignited powers of
consent). Under the Indian Act, these czars also had
vital roles as theMinisters representative in the
surender process (alienation of reserve land),
administration of Indian estates, and prohibition of
the consumption of liqud®

19 Evidence of Prof. Paul McHugh, Transcript vol 69, December 11, 208920, line 13 to p
8932 line 11.

20 Aporiginal Societies and the Common Law: A History of Sovereignty, StatusSalfd
Determination Exhibit 4442, p184.
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21. Discussing the above excerptrof. McHugh engaged in the following exchange with

6 2 1 fcvunsel

Q. My guestion was, was it a fatatement that the
dominance of the Indian Agents was an obstacle to
Aboriginal peoples vindicating their rights, and in
this particular excerpt you are talking about the
latter part of the 19 century and into the 20th
century?

A. The statements | am Ikiag aboutthe Indian
Agent, who was a creature of statute avitb is a
representative of forms of control, hadeen

introduced by statute, by local legislaturéhe

format of the legislation was to continue {battern

of executive discretion, buhis time youget an
array of statutory discretions that aretivat sense
directed, but the sum of the wholesidll a world of

official discretion.

The existence of these discretiofilsam not saying
anything here about those powersagfents acting
assome curb or prevention of Fifsations going to
courts. That is an inference thgbu have taken
from my description of the range thfeir powers.

My response would be that if that wascurring in
particular cases, that would needbi® on the basis
of a particular First Nationsommunity and their set
of circumstances.

What | am saying there is about thewers they
hold at large and that is an infereryzai wish me to
draw from the material that | donthink the
material that | am saying there cagpport. | am
talking about their powers. I'm naalking about
them preventing something froappening. I'm
talking about the powers they haite.

22.  SON submits that this is an attempt to resile from the tone and content of the excerpt

IURP 3URI OF+KJKNVOHRWKH ERRN UHIHUUHG WR ,QGLDQ

21 Evidence of Prof. Paul McHugh, Transcript vol 68, December 10, 208834, line 6 to p
8832 line 12.
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controlled most if not all of Indian life on behalf of the Minister RQ WKH VWDQG 3URI

tried to argue that this was onhgeant to refer tdhe power they held, not about how it was
exacised. SON submits this is an unconvincing interpretation of what Prof. Mchiugke in

his book which robst of meaning.

23. Prof. McHughwas asked whether at Treaty 45When Bond Headpromised the
Peninsula would be protected for the Saug&N] forever, whether Bond &hd would have
thoughtthe Peninsula would be protected for the Saud&N] for the long term. Prof.
OF+XJK VHHPHG XQDEOH WR DFFHSW WIK® iMowiig &xtNadde

ensued:

4 &o | am suggesting, considey that and
considering Bond Head's belief that the Indians
would be hunting and fishing and trapping for a
long time, that he would have considered, that Bond
Head would have thought that the peninsula would
be protected for them in the long term, shelé
say?

A. He might have thought that. de®n't know what
he might have thought, but what we know is that
he thought that at the time theyere well settled
and that they were better off ligat arrangement.
His thoughts as to the duratiai the relatbonship

remain speculative.

Q. Well, he said "forever"?

A. Well, at the time no one wadkinking about, no
one was arguing about, no owas contesting what
"forever" meant. It wasntegarded as an issue or as
problematic, certainly within official circles
because if it was, thergould have been discussion
about that.

And so he is happy with the arrangemed it
stands, and we see from other material that
"forever" means as long as or until they wished to
sell. The same principle applies to European
ownaship of property.

PHDQ
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So they would think that. So | carspeculate on

how long he would have thought it wgsing to last

because there is no evidence to basexssessment
of attention on, but there statements about how
well it fits the presensituation. You can certainly
see that he sayhat.

Q. Well, let's go to paragraph 3.%6f your report,
and down near the bottom of thadge, you speak
of: "[...] the facility with whichBond Head attuned
his speech 'to thédiom of the Indian language’,
capturing 'their Attention an@onfidence' in a way
that would'doubtless be remembered drefjuently
repeated in the Depths tife Wilderness."

A. Right.

Q. So he was trying to speak to théma way they
would understand, and that would ibeorder toget
them to agree to the Treaty; fair?

A. What | am describing there is tihmpression that
he made upon the missionaries thatre there and
these are the accounts of how Bdthelad presented
it.

Now, the impact of that one camagine, but we

have a recal of the impact that itnade upon his
colleagues, and so that is what | eggording. | am

not saying that he actuallperformed that way.

These are accounts. Thayight not be accurate in
terms of the effectiveness his statement, but he
was reportedhe isreported as having done that.

So | would say that there is a repoftwhat he did.
| am reporting. | am not sayinge spoke well. |
wasn't there.

Q. | am suggesting to you that whée said "My
Children, | will protect your lands forou forever,"
he would have meant, he would haseected that
to mean the long term? Now, | am noting to get
into a question of whether ti&augeen could decide
otherwise later. That is ntte point of my question.

A. But that is speculation about whet would hae
believed, and anyone can make tisgeculation.
You don't need to be an expert to tthat. But it is
not historical evidence becaugeu read something
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someone says and anyone c@eculate on what
intentions are harboured within statement like
that.

Q. Well, I would suggest to you if hdidn't mean
the long term and he said "forevethat would have
been deceitful?

A. They weren't thinking about thterm, that's the
point. We don't have any evident® show what
they were thinking of the durat of the promise.
They certainly weren't going arsdying it would be
next week or next month, btitey had no concept.
It was until they wanted teell, is the indication that
we do get from thelocumentary record that we can
say-- from which wecan comstruct some idea of the
official conceptiorof the span.

But reading statements into "nehildren” and from
"my children" extrapolatingforever" means a long,
long time, | am noprepared to do that because that
is reading intostatements more than theiltimate
weight canbear. There is nothing in the statement
"my children" that suggests it would be a very long
time. There has to be something more and
somethinghe says for that to be a conclusion based
uponevidence.

Q. He said "forever."

A. Yes, but wiat did "forever" meanand we have
the surrounding-

Q. Well, I am trying--
A. "Forever" means until you areilling to sell.

Q. That is not the point | am tryintp make.4 We
can get to that in a minute. | aadking about Bond
Head's intention at théte. When he said "forever"

A. Someone has te

THE COURT:A Sir, you have to wait untie
finishes the question.

BY MR. TOWNSHEND:
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Q. When he said "forever” in theontext of trying
to get them to agree to a Treatjther he meant that
was a long tnhe or he wasleceiving them, and you
are saying you don't knowhich that is?

A. You are putting it in terms of agither/or, which
is not how | am seeing it and hdvam describing in
my report, so that iseductive approach.

When he said it will bgours foreverthere was no
discussion or conceptualization of htang forever
would be. It was not problematized tite time.
Now, you could say it would have beempected
that would have been a long time, andhink

generally people might have agreekll, it is not

going to be this year, next year, but thene not
thinking in terms of how far ahead or whtte

future is going to bring many years hermerause
"forever" is taken as meaning until youanted to
sell.

And that becomes clear in the MatauReport and
in the documentation that we saw tmsrning, and
that was the understanding that tifécial records,
the archives, disclose, so muak we can extract
one.

Q. I am trying to tease apart Bomtkad's intentions
and--

A. Well, there is linited evidence.

Q. I am trying to tease apart Bomtkad's intentions
and the intentions of coloniabfficials more

generally. Now, | am not sure ifou make that
distinction in your report or noDo you see those
things as the same or different?

A. Well, Bond Head was appointed toe the
instrument of Imperial policy. As it watie went
off on his own course because he wanteche
decided that the policy needed redirecting avfd,
course, he advocated the policy of removal.

If he is thinking about anythinghatis what he is
thinking about. He is not thinkingbout how long
forever is because that iscancession he has made
and he is still pursuingvhat for him is the main
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aim, the bigger prizewhich is the settlement on
Great Manitoulin Islan@nd the emoval policy.

Now, even with this, one can see thas beginning
to come undone, but that is Boki@ad's overriding
concern.

Now, the context in which Bond Head is
considering this policy is coming in a decade in
which policy for First Nations has beeso tospeak,
on the table. It has been on the tabldghia Select
Committee in Westminster. It has beam the table

in the report of the Lower Canaéxecutive Report
that Glenelg relies upon and comesy soon after
the Treaty 45 and soon aftdMacaulay will be
writing.

So it is a period when options dreing discussed,
and so he seemshe obviouslyfelt that this was an
initiative that is consistenwith that type of activity,
except Governors candlo that. Governors don't
introduce policy ike that, and that soon becomes
discovered.

The response that Glenelg takes isitially
accepting, cautious, and that changg@snd Head
realizes he needs to mount a deferdis. August
dispatch is pretty perfunctory, not rion detail, and
then in Noverber he sends along dispatch, a
report that is essentially jastification for what he
has done and for theolicy. It makes no reference
to questions of textual meaning, what does
"forever" mean, or t@rocess. Process and textual
meaning are not beirgpntested at that time.

The historical issue is the policy, tlgiestion of
removal.

24. 621 VXEPLWYV WKDWogdribR kvideRce RBdaIfl We discounted as not having

the degree of impartialitgxpected for expert witnesses.
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EVIDENCE

1. Margaret Morden isan archaeologistvho prepared a report for Canada and testified
specificallyin response tdU 5RQ :LOOLDPVRAQ TV-DestructiMeSARalais of thR Q

Glass Bead Assemblage from tHeHbfyaakaah giizwed ziibfThe River Mouth Speaks) site

(BdHi-2), Town of Saugeen Shores% U XFH & R X Q IExhibK ¥240§ hich has been

referred in thidrial asthe Bead Repaft 6 KH ZDV TXDOLILHG DV DQ 3DUFKDHRO
LQ WKH SUDFWLFH RI DUFKDHRORJ\ DQG RI? MHerfep®@tHhRIOR JL F D ¢
testimonyfocussed primarily on the use bktdating of beads foundldefEZDDNDDK JLL]ZHG ]

(The River Mouth Speaks) usisgientific testing and the bead database.

General Qualifications

2. Ms. Morden has limited relevant expeience in archaeology as compared to Dr.

Williamson, ancher evidence should receive less weight as a result.

Relevance and Weight of the Evidence of Ronald Williamson,
Appendix E, Talb2

3. Specifically:

€)) OV ORUGHQTV HP SO RAduHe? Vreddmiviahtigtebching adult
education courses on archaeology, organizing tours focussed on archaeology in

EuropeandDFWLQJ DV WKH pUHJLV W lhDstheR MsLMp@IshT IRU H |

10v ODUJDUHW ORUGHQ 35HVSRQVH WR WKH AugbfRDOG )
2018, Exhibit4452 p. 6.

2 Ruling of Justice Mathesoiiyanscript vol 70, December 16, 2019, p. 9067, lineg£2

3 Margaret EMorden Resume, updated December 10, 2019, Exhibit 4451, p. 1.
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confirmed that the adult education course respecting archaeology incd@h&ade
taughthad noadmissions criteria and did not count towards a degreewas only

run once® and

(b) OV O0RU Gpublxgtns ardimited andare dated: mosivere publishedor
presentedn the 1990s, and none wepablished or presented in thest 10 years
$OWKRXJIJK WKH\ DUH DOO FRQWDLQHG LQ WKH pn3XE
appears only six of her works have bgmiblished, the restereonly presented

andwerenot subject to peer review

4, Further, the experience that Ms. Morden does have lies outside of Ontario:

(@) OV ORUGHQYV H[SHUWLVH OLHV LQ FGDVVLFDO OHGL

(b) Ms. Morden has limited experience with archaeology in Ontario: Ms. Morden did
not do her Masters or PhD wodn Ontario archaeology, nor do any of her

publications relate to Ontario;

(c) Ms. Morden has only worked on two sites in Ontario, one for five to six days a

week for about two months and one for two weekends, in 1982 and 1977

4 Evidence of Margaret Morden, Transcript vol D&cember 16, 2019, 025, lines 19-25; p.

9042, lines 321 andp. 9044, lines-11.

> Margaret E Morden Resume, updated December 10, 2019, Exhibit 4451, p. 2.

® Evidence of Margaret Morden, Transcript vol 70, December 16, 2019, p. 9036, line 21 to p. 9037,
line 13.

" Evidence of Margaret Morden, Transcript vol 70, December 16, 2019, p. 903722i36; p.

9038, lines 8-12-Masters degrees and PhD work are ndated to Ontario p. 9038 line 25 to p.

9039 line 3-no publications related to archaeology in Ontaaindp. 9039 line 4 to p. 9040line

15-only one presentation done respecting Ontario completed between Masters-anittezg
otherwise n@resentations in Canada



-3-

respectively, neither in a segvisory capacity. Outside of this, Ms. Morden has

done no field work relating to archaeology in Canéda.

5. This is significant because of the difference between the soil conditions in Ontario and the
OHGLWHUUDQHDQ ZKHUH 0V 0R WhB/Hi€3iN the [Naditédran&ufr, IHoiISUH G R |
conditions allow for stratigraphy to be commonly used in dating sites. In Ontario, this method is

not typically used because many sites do not have stratigtaiisy.Morden does not have
experience working with alteative methods of dating sites that are used in Ontario, such as the

bead databasé@

6. Ms. Morden, in her testimony, also acknowledged :LOOLDPVRQYV H[SHU
DUFKDHRORJ\ FDOOLQJ HKrdBtah QJLKORANVP IXE K VK HL bllid¥psdtsF WV KL F
RI DUFKDHRRRMKH H[WHQW WKDW 0V ORUGHQTV HYLGHQFH G

:LOOLDPVRQYY HYLGHQFH VKRXOG EH SUHIHUUHG

No experience with archaeology as it relates to Indigenous peoples
7. Ms. Morden was not qualified as an expert in archaeology as it gatatedigenous

peoples, nor did she claim to have expertise in this'afels. Morden acknowledged that her

8 Evidence of Margaret Morden, Transcript vol 70, December 16, 2019, p.|®@406 to p. 9041

line 23; Margaret E Morden Resume, updated December 10, 2019, Exhibit 4451, p. 1.

% Evidence of Margaret Morden, Transcript vol 7@d@mber 16, 2019, p. 915@e 16 to p. 9160

line 18.

10 Evidence of Margaret Morden, Transcript vol 70, December 16, 2019, p. 9161, line 17 to p.
9162 line 19Ms. Morden questions how sites can be reliably dated without stratigraphy or a
documentary reaal; Evidence of Dr. Ronald Williamson, Transcript vol 44, September 17, 2019,
p. 5357, line 24 to p. 5359, line™J :LOOLDPVRQTV H[SODQDWLRQ IRU ZK\
GRHVQfW LPSDFW KLV FRQFOXVLRQV

11 Evidence of Margaret Mordefiyanscript vol 70, Deember 16, 2019, p. 9117, line.12

2 Evidence of Margaret Morden, Transcript vol 70, December 16, 201926, line 24, to p.
9027, line3.
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masters degrees and PhD work are in no way related to archaeology of Indigenous communities,

nor has she evaworked on a site goublished an aitle relating to Indigenous communiti€s.

8. 7KH 3ODLQWLIIV FKDOOHQJHG 0V O0ORU Ghd QduxtuleXtba® LI LFD W
to the extent that Ms. Morden gave evidence relating to archaeology relating to Indigenous
peoples, and that evidencees not have a proper evidentiary foundation from Dr. Williamson,

OV ORUGHQYYV HYLGHQFH ¥KRXOG EH GLVUHJDUGHG

9. Specifically, Ms. Morden gave evidencen the following topicssubjects respecting

archaeology as it relates to Indigenous peoples

(a)  The naturef the archaeological record left bydigenoussites®®

(b)  Whether a single bead could be viewed as a complete ébpud;

(c) Whether animal bundleselated to ceremonial feasting and celebrations was

relatively new in the long history @énishinaabe peopl¥.

10. 7KLY HYLGHQFH GRHV QRW KDYH DQ HYLGHQWLDU\ EDVL)

should be given no weight.

13 Evidence of Margaret Morden, Transcript vol 70, December 16, 2019, p. 9038 -4n&3-15

andp. 9041, line 20, to p. 9042, line 2

14 Ruling of Justice Matheson, Transcript vol 70, December 16, 2019, p. 9069, kaés 14

0V ODUJDUHW ORQWGHHQRISMR/IERU 5RQDOG ) :LOOLDPVRQ
2018, Exhibit 4452, 8.

0y ODUJDUHW ORUGHQ 35HVSRQVH WR WKH 'U 5RQDOG )
2018, Exhibit 4452, p. 14vidence of Margaret Morden, Transcript vol 70, December 16, 2019,

p. 9105, line 10, to p. 9106, line 12.

”0v ODUJDUHW ORUGH®@ K3 HVSBRBOGE ) :LOOLDPVRQ 5H
2018, Exhibit 4452, m 18, 20.
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Failure to understand the Glass Bead Database
11. Ms. Morden acknowledged that she mver sed the glass beathtabase on which her
report was basetf On cross examination, she also concededwhaatunfamiliar with the sites in
the database, and unawarehofv thesites in the databaseere dated® Ms. Mordenat one point
believed that theites were being dateusing the date of manufactuffehut later acknowledged

that thedates obtained using the bead databaseot based on the date of manufacttire

12.  FurtherMs. Morden based her analysis on assumptions that she did not idtedity for

the Court, nordid sheverify ther validity. For example:

@) Ms. Mordengave evidence in her report about how tleenparatorsites in the
database were identifiedlaiming they wereddentified by surfaceollections of
artefactsafter they are dragged to the sudday ploughing and other intrusive
D F W L Y2SWelgkivé this evidendespite not being familiar with the sites in the
database. She did so based on the assumption that it was the same as another
database, without verifying the validity of this assuwmptiand ultimately

acknowledged that the sites in the two databases were not thé*samde

18 Evidence of Ms. Margaret Morden, Transcript vol 70, December 16, 2019, p. 9049;1iRes 5

19 Evidence of Ms. Margaret Morden, Transcript vol 70, December 16, 20992p, lines 121;

p. 9138, lines d; andp. 9153, lines 1€1.3.

20 Evidence of Ms. Margaret Morden, Transcript vo] D@cember 16, 2019, p. 9121 lines1i3

Ms. Morden calls for an acknowledgement that date of manufacture doasaestsarily mean

date of deposit

21 Evidence of Ms. Margaret Mordefiranscript vol 70, December 16, 2019, p. 9140 line 21 to p.
9142 line Gandp. 9144 lines 510.

220V O0ODUJDUHW ORUGHQ 35HVSRQVH WR WKH 'U 5RQDOG )
2018, Exhibit 4452, p. 16.

2*Evidence of Ms. Margaret Morden, Transcript vol 70, December 16, 2019, p. 9152, line 25, to
p. 9153, line 25.
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(b) Ms. Mordenassumed that thetHfEZDDNDDK J({hé¢ZRiv& Nbauthie L
Speaks) beads had been entered into the bead databaseddhis @sean example
of siteswith uncorroborated dates being in the datab@denchallenged on this
assumption, she acknowledged timafact she did not know whether these beads

had been included in the datab&se.

13. Ms. Morden also initially misunderstood the analysis in the BeggbR, and how it was
determined which sites would be comparedtothd fEZD DN D D K JTHe]RiveGMouth E L
Speaks) sites: she incorrectly believed Dr. Williamson specifically chose certain sites in order to
minimize discrepancies rather than compgtime beads to all 4,000 beads in the datatyasker

testifying about this in chief, she acknowledged on cross examirthibr. Williamson did in

fact compare the beads to all the beads in the dataddfésebeing shown the relevant portion of

the Bead Reporf® 7KLV RQFH DJDLQ GHPRQVWUDWHY 0V ORUGHQYV

database works, and how the beads were dated using the database.

14.  Despiteclearly not understanding how the bead database whhksMordenlevied a
number of criticismsagainst the databasad the ability tocaccurately date the beads found at

1HYEZDDNDDK JThe]RveVduth Epleaks) using the datalfdse

24 Evidence of Ms. Margaret Morden, Transcript vol 70, December 16, 2019, p. 9161, line 17 to

p. 9162, line 19.
25 Evidence of Ms. Margaret Morden, Transcript vol 70, December 16, 2019, p. 9088, line 10, to
S OLQH Ov ODUJDUHW ORUGHQ 35HVSRQVH WR WKH 'U

August 31, 2018, Exhibit 4452, p. 12.

26 Evidence of Margaret Mordefiyanscript vol 70, p. 9134ine 19 to p. 9135ine 3.

27 Evidence of Ms. Margaret Morden, Transcript vol 70, December 16, 2019, p. 90 dime
9098, line &ndp. 9120, line 9 top. 9121, line 24.
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7KH 30ODLQWLIIV VXEPLW WKDW 0V O0OR UBHifQd WeidhtY HE HQFH V
shortcomings in knowledge, training, and experience in the areas of archaeology at issue in this
caseare significant. Further, helack of understanding of the GlaBgad Databaseendes her

critiqgue of that database nb value to the court.



RELEVANCE AND WEIGHT OF JEAN-PIERRE MORIN’S
EVIDENCE

1. Mr. Jean-Pierre Morin is employed by Crown-Indigenous Relations and Northern Affairs

' He is the departmental historian where he is responsible for the administration of the

Canada.
history of the Department (sometimes referred to historically as the “Indian Department”), its

policies, and the historical relationship with Indigenous peoples from the 1700s to present day.>

2. He testified about:

(a) The name, general organization and administration of the Department from its

origins in 1755 to the present;’

(b) The Department organization of the agencies or superintendencies assigned to SON

in the late 19" century to their closure in 1958 (Nawash) and 1998 (Saugeen);* and

(c) The existence of a separate Indian land agency located in Wiarton after its

establishment in the late 19th century until 1921.°

3. Mr. Morin gave his evidence in a straight forward manner in his answers to questions from

counsel. SON has no objection to Mr. Morin’s evidence being accepted.

! Evidence of Jean-Pierre Morin, Transcript vol 66, November 26, 2019, p. 8515, lines 1-6.

2 Evidence of Jean-Pierre Morin, Transcript vol 66, November 26, 2019, p. 8515, lines 7-18.

3 Evidence of Jean-Pierre Morin, Transcript vol 66, November 26, 2019, p. 8516, line 20 to 8545,
line 18 and p.8568, line 9 to p. 8569, line 14.

4 Evidence of Jean-Pierre Morin, Transcript vol 66, November 26, 2019, p. 8545, line 19 to p.
8566, line 12 and p.8573, line 18 to p.8574, line 10.

> Evidence of Jean-Pierre Morin, Transcript vol 66, November 26, 2019, p. 8547, line 15 to p.
8548, line 2.



RELEVANCE AND WEIGHT OF MICHEL MORIN 16
EVIDENCE

1. Prof. Michel Morin is a legal historianvho prepared a repoentitted 3$OOLDQFHYVY 3HD
Treaties and Aboriginal Territories in the Great Lakes Area During the French Red@ag (1
1 and testified abouthe perspectives taken by international law wriggrdFrench colonial
officials concerning territorial right®f Indigenouspeoplesin New Franceduring the French
periodfrom 153417602 His evidence was called in repin response tthe portion ofProfessor
$ODLQ %HDXOLHXYV UHSRUW 3)UHQFK %ULWLVK DQG $ERUL.

2 which pertained to the period before 1760.

2. Prof. Morin was qualified asD OHJDO KLVWRULDQ ZLWK H[SHUWLVH
between France and First Nations from th& tbethe 18' century, and capable of giving evidence

on:

(@) The Law of Nations and its application to and impact on French practice with

respect to Fst Nations and territory in North America;

(b)  Official grants of authority by the French Crown to colonial administrators from

1541 to 1760;

1'3URI OLFKHO ORULQ 3$0OLDQFHV 3HDFH 7UHDWLHV DQG $
Area During the French Regime (1603 ~ Exhibit 4929

23URIHVVRU OLFKHO ORULQ 3$0OOLDQFHV 3HDFH 7UHDWLHV D¢
Area During the French Regime (160360) at p. 5.

3 Exhibit 4380

43URIHVVRU OLFKHO ORULQ 3$0OOLDQFHV 3HDFBreatlBkesVLHYV D

Area During the French Regime (160360) at p. 5
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(c) French views on the significance of discovery and symbolic acts of possession;

(d) Diplomatic negotiations between Franand England from 1687 to 1755 regarding

respective territorial holdings in North America; and

(e 2IILFLDO DFWV ZLWK UHVSHFW WR WKH°ERXQGDULHYV

Relevance
3. 621 VXEPLWYVY WKDW DVSHFWYV RI 3URI %HDXOLHXYTV HYLG

and what the French thought and felt about the Eenot relevant to determining exclusive
occupation in 1763. Similarly, evidence that Prof. Beaulieu gave mglatithe interactions of the
French and the Haudenosaunee, outside of the geographic area of Lake Huron and Georgian Bay,

is also not relevant to determining whether SON had exclusive occupation of SONUTL in 1763.

Relevance and Weight of the Evidence obfP Alain Beaulieu,
Appendix E, Tald

4. , I WKH &RXUW DFFHSWV WKHVH DUJXPHQWY WKHQ 3URI
WKHVH VDPH WRSLFV ZRXOG DOVR QRW EH UHOHYDQW 7KH
relevant to providing the Court witthe necessary context of Europeamshinaabe relations

OHDGLQJ XS WR %ULWDLQYY DVVHUWLRQ RI VRYHUHLJQW\ LQ

Qualifications
5. Prof. Morinhas been teaching legal history since 198¢ludind S\WKH GXDOLW\ RI FR

law and civil law; and also the INtrtFWLRQV ZLWK ,QGLHeHRRpUWIisIEHR SOH V

extensivelyon topics related to his testimony, includitlegal recognition and sovereignty of

®> Ruling of Justice Matheson, Transcript vol 96, April 28, 2020, p. 1,242516 top. 12426line
23.
® Evidence of PrafMichel Morin, Transcript vol 96, April 28, 2020, p2405, lines 2-24.
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Indigenous people iNorth America in the 18 17" and 18 century, and the Law of Natiorisn

1997,Prof. Morin wrote a prizavinning bookreviewing the status of Indigenous peoples prior to

the 19" century, andhe evolution of this status into the8nd 2" centuriesthe title of which
WUDQVODKWMHEVWRSDPWLRQ RI $ERUIL WMa® DFOBRYHIWHRIPI BGWRI OR
testimony about his publications that he is very knowledgeable about the status of Indigenous

people during the French period in North America, and has considered these issiorgjftnee.

6. It was also clear from his testimony tihat s accustomed to working with and interpreting

historical document$Prof Morin described the work of a legal historian as trying to understand
historical events, with a focus on the law, and axd that a good legal historian wilok at

what was considered the law,ahtil YHQ LI LWV QR W [R&dbighked 0O tddbthéhv@myF D Q EH
the law was applied, modified, the official norm and the resulting practice may have been different,
VRPHWLPHV YHU\ GLIIHUHQW WKDQ WK M He bldoFekiade®tRat) PV W K
Sometimes RU KLVWRULDQV LWV GLIILFXOW WR XQGHUVWDQG Wtk
WKH\fUH QRW DOZD\V UHVSHFWH GR D Q\WG'HARK pbintdd Bihe EH Y LR
understanding ohistorical literature, eventgnd motivations,and empowement or lack of

empowerment of various groupsargas obverlap between historians and legal historfgns.

" Evidence of ProfMichel Morin, Transcript vol 96, April 28, 2020, p. 12406, line 41d.2415,
line 4; Michel Morin Curriculum vitagMarch 3, 2020Exhibit 4931 pp. 29.

8 Evidence of ProfMichel Morin, Transcript vol 96, April 28, 2020, p. 12406, line 24 th2108,
line 15.

% See, for example, Evidence of Prifichel Morin, Transcript vol 96, April 28, 2020, p2411,
line 18 top. 12412, line 2.

10 Evidence of ProfMichel Morin, Transcript vol 96, April 28, 2020, #2416 lines 124; Also

see the discussion of this topic on cross examindteidence of PrafMichel Morin, Transcript
vol 96, April 28, 2020, p. 12523, line 10pd.2524, line 10.

11 Evidence of ProfMichel Morin, Transcript vol 96, April 28, 2020, p2416 line 25 to p. 12417
line 3.

12 Evidence of PrafMichel Morin, Transcript vol 96, April 28, 2020, p. 12417, line$3t
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7. 3 UR 1 0 Rtestimofiyfalls squarely witn the subject mattdre has been studying for
most of his academic caredrwas clear in higestimonythat the issues under discussion were
ones he had given much considerafitHe is best placed to provide evidence respectintptizd

relationshipbetween France and First Nations from th@ tt6the 18' century.

General Credibility and Reliability
8. It was apparentduring 3UR | 0 Réstingdfiyvthat he was trying to provide helpful

information to the court* He was also polite throughout his testimpagd followed directions

from theCourtand counselvhen they were givetr

9. Prof Morin conceded and was agreeable on cross examimvetiere appropriaté® and

advised when questions began to fall outside okh@wvledge omarea of expertis¥.

10. Prof. Morin was a credibland reliablewitness, andhis evidence should be given

substantial weight where it is relevant.

13 See, for example&vidence of PrafMichel Morin, Transcript vol 96, April 28, 2020, 12545,
line 7 to p. 12546, line 13. 12550, line 1 to p. 12552, lideandp. 12555 line 24 to p. 12558,
line 3.

14 See, for example: Evidence of Pribfichel Morin, Transcript vol 96, April 28, 2020, 12459,
line 10 to p. 12460, line @ndp. 12562 line 20 to p. 12563line 3, Evidence of ProfMichel
Morin, Transcript vol 97, April 29, 2020, 2618, line 20 to p. 12618ne 3andp. 12623, line
24 to p. 12624line 3.

15 See, for example: Evidence of Prifichel Morin, Transcript vol 96, April 28, 2020, h2520,
line 22, to p. 12521ine 9-Prof. Morin telling M. McCulloch his translation is very ggdeévidence
of Prof. Michel Morin, Transcript vol 6, April 28, 2020, p12630, line®-13; Evidence of Prof
Michel Morin, Transcript vol 97, April 29, 2020, p. 12715, lthéo p. 12716, line 7.

16 Seefor example: Evidence of Prdflichel Morin, Transcript vol 96April 28, 2020,p.12507
line 13to p. 12517, lin@ - cross examination establishing historical dajgs12524, line 11 to p.
12525, line 3Evidence of ProfMichel Morin, Transcript vol 97, April 2, 2020,p. 12609, line
25 to p.12611, line 8.

17 Seefor example: Evidence of Prdflichel Morin, Transcript vol 96, April 28, 2020, 2505,
line 20 top.12506, line 5p. 12511, lines 17 andp. 12513, line 21 tp.12514 line thistorical
facts that he did not know by heart



RELEVANCE AND WEIGHT OF MARK MUSCHETT’S
EVIDENCE

1. Mr. Mark Muschett is an employee of the Ministry of Natural Resources and Forestry
(MNREF), called as a witness by Ontario. He testified about his role at the Ministry as a fisheries
regulation officer and Indigenous liaison in the Upper Great Lakes management unit. The Upper

Great Lakes management unit is responsible for Lake Huron (including SONUTL).!

2. Mr. Muschett testified about his responsibilities regarding commercial fishing licenses,
recreational fisheries, and management planning. He described the use of Lake Huron fishery by
First Nations, Metis and the general public.” Mr. Muschett also testified about the Great Lakes
Fisheries Commission. He explained that it was created to coordinate across jurisdictions for Great

Lakes research and management.’

3. Mr. Muschett testified about the allocation of Lake Huron fishery resources and the priority
of allocation: after conservation, Mr. Muschett said MNRF’s first priority is Aboriginal and treaty
rights. After those rights have been satisfied, the next priority is general commercial and

recreational fishing.* Mr. Muschett testified about the estimated values of the commercial and

' Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 9955, lines 1-19 and p. 9956,
line 22 to p. 9957, line 12.

2 Evidence of Mark Muschett, Transcript vol 78, January 21, 2020. p. 9960, line 23 to p. 9961, line
12.

3 Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 9961, line 13 to p. 9962, line
6 and p. 9967, line 11 to p. 9970, line 6; A Joint Strategic Plan for Management of Great Lakes
Fisheries, Exhibit 4522

* Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 9962, line 23 to p. 9964, line
3.
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recreational fisheries in Lake Huron, and confirmed that neither revenues nor licensing fees

charged by the province are shared with SON.>

4. Mr. Muschett also provided evidence about the fishing agreement that was reached
between SON and Ontario. The first iteration of the agreement was entered into in 2000. The areas
covered by the fishing agreement are depicted in Exhibit 4527— see Zones 1, 2 and 3 marked on
the map excerpted below. In 2000, Ontario bought the commercial licences from non-Indigenous
fishers in those areas, and allocated the quotas associated with those licenses to SON commercial
fishers.5 Mr. Muschett agreed that waters located in zone 5-9 and 4-5 are within the area referred
to as SONUTL, but those zones are not yet covered by the fishing agreement between SON and

Ontario.”

> Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 9964, lines 7-25; p. 10044,
line 17 to p. 10045, line 19.

¢ Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 10000, line 22 to p. 10003,
line 10; 2017 Map of the Quota Management Areas — Canadian Side of Lake Huron, Exhibit 4527.
7 Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 10010, line 22 to p. 10012,
line 15.



EXCERPT FROM EXHIBIT 4527
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On cross examination, Mr. Muschett confirmed that SON participates in setting the total
allowable catch (that is, the maximum allowable catch for whitefish) in the zones covered by the

fishing agreement, and that no other First Nations participate in doing so for this area.® He also

confirmed that where there are differences of opinions between SON and MNRF regarding the

total allowable catch, the parties have been able to work together towards a solution through the

8 Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 10003, line 11 to p. 10004,
line 12.
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governance mechanisms provided by the fishing agreement.” For example, Mr. Muschett
confirmed that the total allowable catch of whitefish was reduced in 2011 at SON’s urging due to

their concerns about the declines of whitefish in Lake Huron.'°

6. Mr. Muschett further confirmed that SON has worked with Ontario regarding restrictions
to SON’s commercial fishing in Owen Sound’s Bay and Colpoy’s Bay, in order to balance between
SON’s commercial fishery, and the enjoyment of other users of the lake. SON has consented to
this, even though it affects their court-recognized constitutional rights.!! Again, this compromise
was reached through the governance mechanisms provided under the fishing agreement. However,
Mr. Muschett also confirmed that not all issues have been resolved through the fishing agreement,
such as SON’s concerns about to fish stocking and the impacts of the Bruce Nuclear generating

station on the fishery.!?

7. SON submits that Mr. Muschett’s testimony confirms that SON’s participation in decision-
making and stewardship of Lake Huron through the fishing agreement has not compromised the
province’s abilities to carry out its duties and obligations. Mr. Muschett’s testimony also confirms
that the fishing agreement is not a complete answer to the recognition and accommodation of

SON’s rights and asserted ownership to SONUTL.

? Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 10008, line 12 to p. 10009,
line 14.

19 Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 10018, line 4 to p. 10021,
line 24; A Feasability Assessment of Proposals from Nawash and Saugeen First Nations
Communities to Improve the Lake Huron Lake Whitefish Fishery, Exhibit 4529, PDF p. 8.

' Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 10023, line 24 to p. 10024,
line 17.

12 Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 10031, line 4 to p. 10038,
line 16.
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ILLUSTRATIONS OF SON’S COMMERCIAL HARVESTING DATA
8. Ontario introduced through Mr. Muschett two maps illustrating harvest information in the
areas covered by fishing agreement between SON and Ontario — Exhibits 4525 and 4526.' These
maps were very similar to Exhibit 4320, a map that was added via SON’s witness, Mr. Ryan
Lauzon illustrating harvest efforts by SON fishers between 1995 to 2018.'* A harvest effort occurs

every time a SON commercial fisher sets their net, and then retrieves it.!"

0. On cross examination, Mr. Muschett agreed that the only differences between SON’s
illustration at Exhibit 4320 and Ontario’s illustrations at Exhibits 4525 and 4526 were: (1) the
colour scheme used, and (2) the “baskets” into which the data were grouped. He agreed that
Ontario’s maps used different shades of white and light grey, while SON’s map used colours. He
also agreed that the way Ontario had grouped the data on its map provided a less precise view of
use of the commercial fishery — for example, on Exhibit 4526, there is no differentiation between
squares'® where there is no fishing at all and squares where there are over 500 harvest efforts.!”
Exhibit 4320, produced by Mr. Lauzon and his team, on the other hand, provides users of the map
with several gradations in that range so that users can more precisely determine the amount of

commercial fishing that has taken place in each grid square marked on the map.'® SON submits

13 Saugeen Ojibway Nation Commercial Fishing Events: 1995-2018, Exhibits 4525, 4526.

14 Saugeen Ojibway Nation Commercial Fishery Harvest: 1995-2018, Exhibit 4320.

15 Evidence of Ryan Lauzon, Transcript vol 53, October 21, 2019, p. 6621, lines 6-12

16 Five minute by five minute squares refers to the grid lines marked on the two maps, Exhibit
4320 (SON’s commercial fishing map) and Exhibits 4525 and 4526 (Ontario’s commercial fishing
map). Each line marks 1/12 of a degree of longitude or latitude. See Evidence of Mr. Ryan Lauzon,
Transcript vol 53, October 21, 2019, p. 6627, line 21 to p. 6628, line 10

17 Evidence of Mark Muschett, Transcript vol 78, January 21, 2020, p. 10041, line 10 to p. 10044,
line 16. Saugeen Ojibway Nation Commercial Fishing Events: 1995-2018, Exhibit 4526.

¥ Saugeen Ojibway Nation Commercial Fishery Harvest: 1995-2018, Exhibit 4320
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that Ex 4526, in particular, is designed to make invisible SON’s use of their territory for

commercial fishing.

EXHIBIT 4525:

Saugeen Ojibway Nation Commercial Fishing Events: 1995-2018
= e

L

m”‘
v Ti




EXHIBIT 4526:

Saugeen Ojibway Nation Commercial Fishing Events: 1995-2018
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10.  SON submits that Mr. Muschett’s testimony and Ontario’s illustrations do not undermine
the credibility of the evidence offered by Mr. Lauzon, nor do they challenge the accuracy of Exhibit

4320.



RELEVANCE AND WEIGHT OF JOHN NADJIWON’S
EVIDENCE

1. John Nadjiwo Q feVidence was entered under Rule 36 of the Rules of Civil Procedure. His
examination-in-chief was conducted on September 12, 2002, and his cross examination was

conducted on November 5, 2002.

2. Mr. Nadjiwon identified as Ojibway, was born in 1932! in Cape Croker, and belonged to
the Otter Clan. His family also has Pottawatomi affiliations.> He was a councillor for his band in

the 1950s.*> Growing up, the language spoken in his home was Ojibway.*

3. Mr. Nadjiwon testified on the following subjects:

(a) The integration of Pottawatomi into SON and relationship between the

Pottawatomi, Odawa and Ojibway;’

"'Rule 36 Evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
p. 5, line 11.

2 Rule 36 Evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
p. 5, lines 10-20; Rule 36 Evidence of John Nadjiwon, November 5, 2002, Cross Examination,
Exhibit 3952, p. 8, line 4 to p. 9, line 11.

3 Rule 36 Evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
p. 21, lines 16-18;

4 Rule 36 Evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
p. 8, line 28 to p. 9, line 1.

> Rule 36 Evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
p. 9, line 6 to p. 10, line 12; Rule 36 Evidence of John Nadjiwon, November 5, 2002, Cross
Examination, Exhibit 3952, p. 4, line 10 to p. 7, line 25; p. 9, line 17 to p. 14, line 11; and p. 64,
line 23 to p. 65, line 24.
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(b) Accounts of treaties that have been passed down, including disputes over ownership

of the shores and water territory, and the implementation of these treaties;®

(©) Fishing in the early 1900s, including fishing locations and camps used when

fishing;’

(d) Relations between Band Council and Indian agents;® and

(e) The clan system, dodems, and how they are passed through generations.’
4. This evidence is relevant to the identity of SON, harvesting rights, and limitations and
laches.
5. Mr. Nadjiwon gave detailed answers to the questions posed both in examination in chief

and in cross examination. For example, when he was asked in cross examination whether at any
point in the past there was conflict between people of Pottawatomi and Ojibway origins at Cape

Croker, he responded:

There was £, ZR X O G @WalVI Wobll +the way
I would put it, I guess, there was some maybe strong

6 Rule 36 Evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
p. 10, line 13 to p. 17, line 20 and p. 26, line § to p. 29, line 27; Rule 36 Evidence of John Nadjiwon,
November 5, 2002, Cross Examination, Exhibit 3952, p. 14, line 12 to p. 23, line 21; p. 27, line 13
to p. 36, line 9; p. 40, line 10 to p. 53, line 7; p. 57, line 1 to p. 58, line 14; p. 66, line 22 to p. 70,
line 1, p. 71, line 18 to p. 72, line 1; p. 73, line 7 to p. 74, line 16; p. 77, line 21 to p. 93, line 11;
p. 109, line 3 to p. 111, line 6; and p. 112, line 29 to p. 114, line 24.

7 Rule 36 Evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
p. 17, line 21, to p. 19, line 17; Rule 36 Evidence of John Nadjiwon, November 5, 2002, Cross
Examination, Exhibit 3952, p. 98, line 8 to p. 101, line 18.

8 Rule 36 Evidence of John Nadjiwon, September 12, 2002, Examination in Chief, Exhibit 3951,
p. 19, line 18 to p. 25, line 30; Rule 36 Evidence of John Nadjiwon, November 5, 2002, Cross
Examination, Exhibit 3952, p. 22, line 25 to p. 27, line 12; p. 36, line 10 to p. 40, line 9; and p.
101 line 23 to p. 109, line 2.

? Rule 36 Evidence of John Nadjiwon, November 5, 2002, Re-Examination, Exhibit 3952, p. 111,
line 22 to p. 112, line 28.
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identical feelings but never aggressive. Like they
would, you know, sort of maybe, you know, discuss
things back and forth and sometimes it would
indicate that there was a 3somewhata #a very minor
disagreement on z*like on the Pottawatomi and the
Ojibway. Some *They were very strong. Like, it was
D YHU\ DJJUHVVLYH GLVFXVVLRQ %XW , GRQTW \
was actually any hatred between them; it was just the
fact that they were indicating as to where you came
from and what brought you here in the first place is
+is what their more arguments were about. '

6. He was clear about the source of the information he gave: in some cases he witnessed
events himself, and in others he identified the source of the information. For example, Mr.
Nadjiwon testified that one of the ways he gained information was through learning from elders in
social settings, akin to round table discussions.!! Mr. Nadjiwon was identified by Mr. Donald
Keeshig, another Rule 36 witness, as being knowledgeable about the treaties.'> SON submits that

Mr. NadjiwRQYYVY HYLGHQFH VKRXO GakdidivehwEighG6WHG DV FUHGLEOH

10 Rule 36 Evidence of John Nadjiwon, November 5, 2002, Cross Examination, Exhibit 3952, p.
9, line 17 to p. 10, line 2.

! Rule 36 Evidence of John Nadjiwon, November 5, 2002, Cross Examination, Exhibit 3952, p.
75, lines 4 to p. 77, line 20 and p. 95, line 24 to p. 97, line 13.

12 Rule 36 Evidence of Donald Keeshig, December 5, 2002, Cross examination, Exhibit 3946, p.
100, line 27 to p. 101, line 5.



RELEVANCE AND WEIGHT OF MARSHALL NADJIWON’S
EVIDENCE

1. Marshall Nadjiwan is a member of Chippewas of Nawash Unceded First Nation. Mr.
Nadjiwan accompanied the Court on the view it took around the Peninsula portion of SONTL on
June 24, 2019. Mr. Nadjiwan began his testimony by explaining to the Court the significance of

some of the locations the Court visited. Specifically, Mr. Nadjiwan noted the following:
(a) A location at Oliphant, where there is a view of the fishing islands used by SON;!

(b) Red Bay area, where SON battled against the Haudenosaunee in the

Haudenosaunee Wars;> and
(c) Howdenvale dock, a significant fishing spot and access point for SON.?

2. Mr. Nadjiwan also testified about his role as a pipe carrier and the special responsibilities
he has to protect and safeguard SON’s waters.* Mr. Nadjiwan talked about water spirits and the

ways in which he has fulfilled his responsibility to protect and safeguard SON’s water, through

! Evidence of Marshall Nadjiwan, Transcript vol 22, June 28, 2019, p. 2080, line 6 to p. 2084, line
2.

2 Evidence of Marshall Nadjiwan, Transcript vol 22, June 28, 2019, p. 2084, lines 4-25.

3 Evidence of Marshall Nadjiwan, Transcript vol 22, June 28, 2019, p. 2085, line 1 to p. 2090, line
7.

4 Evidence of Marhsall Nadjiwan, Transcript vol 22, June 28, 2019, p. 2096, line 2 to p. 2121, line
20.
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advocacy work to help address pollution and through traditional ceremonies.’> He also spoke about

the Anishinaabe laws of the water.®

3. Mr. Nadjiwan testified about his experience as a young teenager witnessing the burning of
a number of documents by an Indian agent.” On cross examination both counsel for Canada and
Ontario presented a number of different accounts to Mr. Nadjiwan about different people who had
claimed to witness the book burning and at different times than that alleged by Mr. Nadijwan.®
When considering this evidence, SON submits it is important to consider the testimony of Prof.
Brownlie. When asked specifically about the inconsistent evidence of this account as told by

various community members, he noted:

This particular story is told in somewhat different ways by
different people. The details vary somewhat. For instance, people
place it at different points in time and speak of different actors being
involved in the process, so different people are named as the ones
who witnessed the burning of these books.

At the same time, there are certain aspects of the story that
remain constant in every telling. It is always the Indian Agent. It is
always burning of books and I think in every case they specify that
they are books that record land transactions.

And what that tells you is that a community story has
circulated that gives you insight into the community understandings
of their relations with Indian Agents in which the Indian Agent was
seen as not necessarily trustworthy, as someone who withheld
information about land from them, and the fact that they always
mention land books, ledgers related to land sales, shows how
important those records were to the community.

S'Evidence of Marshall Nadjiwan, Transcript vol 22, June 28, 2019, p. 2121, line 21 to p. 2126,
éTrllievildse.nce of Marshall Nadjiwan, Transcript vol 22, June 28, 2019, p. 2126, line 16 to p. 2127,
1Tlr:f/ifi.ence of Marshall Nadjiwan, Transcript vol 22, June 28, 2019, at p. 2090, line 9 to p. 2096,
gr]i:evizdse.nce of Marshall Nadjiwan, Transcript vol 22, June 28, 2019, at p. 2145, line 20 to p.2154,
line 21 and p. 2162, line 13 to p. 2192, line 3.
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One of the problems with this kind of story is that sometimes
people discount stories like this because of the inconsistencies on
some details, such as when it happened and who witnessed it, and
that would be a great mistake.’

4. SON submits that any inconsistencies in Mr. Nadjiwan’s evidence on the burning of
documents by the Indian Agent should be viewed through the perspective provided by Prof.
Brownlie, and should not effect his credibility or the fact that there is a cultural memory at SON

of such an event taking place.

5. Mr. Nadjiwan’s evidence provides insight in respect of the following matters for this Court:

(a) SON’s perspective on the importance of water, its spiritual significance, and the

responsibility SON has to protect its waters;

(b) The responsibilities of pipe carriers specifically, including the responsibility to

address pollution in SON’s waters;

(c) The “uses” to which water is put for the purposes of satisfying the Aboriginal title

test; and

(d) Limitations and laches and the factors that made it difficult for SON to bring forth

its claim.

6. Mr. Nadjiwan was forthcoming with his answers both on direct and cross examination. He

provided detailed answers and shared very personal experiences with the Court. His evidence

? Evidence of Prof, Jarvis Brownlie, Transcript vol 31, July 23,2019, at p. 3206, line 18 to p. 3207,
line 19.
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demonstrated his deep connection to SON’s territory and is of assistance to the Court in

understanding the Indigenous perspective.
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EVIDENCE

1. Robert Paul Nadjiwais a member of th€hippewasof Nawash Unceded First Natidn
He lives at Nawash (Cape Crokérs a childhis great uncle gave hiinis Anishinaabe name:
Giitaamagad, which means the jetstreaHe is a member of the crane clan where he holds the
position of headmah. As a headman in his clan, he is responsible for knowing his language,

culture, traditions, sacred sites, clan systeonal traditions and sacred law.

2. Mr. Nadjiwan learned Anishinaabemowin as a child from his older relatives. It was always

spoke in his home when his older relatives would come to fisit

3. Mr. Nadjiwan obtained his undergraduate degree from the University of Ottawa and a
Masters degree from Lakehead UniverdityAfter university, Mr. Nadjiwan workedwith
Indigenous peoples at healing centresasédxecutive director of the Ojibwe Cultural Foundation
He was also the elected Chief of tGaippewasof Nawash Unceded First Natidrom 2005
20078 Currently, he acts as a consultantS®ON providing support services related to cultural

protocols, ceremonigirotocols and with school andealing facilites®

! Evidence of Robert Paul Nadjiwan, Transcript 17, June 3, 2019, p. 1425, lir2k23.

2 Evidence of Robert Paul Nadjiwan, Transcript 17, June 3, 2019, p. 1425, lines 23

3 Evidence of Robert Paul Nadjiwanranscriptvol 17, June 3, 2019, p. 182lines 313.

4 Evidence of Robert Paul Nadjiwan, Transcript vol 17, June 3, 2019, p. 142%-lides

® Evidence of Robert Paul Nadjiwan, Transcript ¥@) June 3, 2019, p. 1429, linE319.

6 Evidence of Robert Paul Nadjiwan, Transcript vol 17, June 3, 2019, p. 1432 -lides 2
" Evidence of Robert Paul Nadjiwan, Transcript vol 17, June 3, 201930, lldes 1621.

8 Evidence of Robert Paul Nadjiwan, Transcript vol 17, June 3, 20183p,lines +11.

° Evidence of Robert Paul Nadjiwan, Transcript vol 17, June 3, 20183q, lines 1218.
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ANISHINAABEMOWIN PLACE NAMES

4, Mr. Nadjiwantestified about Anishinaabemowplace names; SONTL and translations

of those nameswvhich he gathered from eldefs

5. SON submits thatir. Nadjiwan is knowledgeable in the Anishinaabemolaimguage and
thathe clearly set out how he gathered the place ndiorelis evidenceSON submits that Mr.
IDGMLZDQYV HYLGHQ BHeléevantbscaus ¢ H sipwSON ¥ connection to their

territory and should be given due weight.

HUNTING
6. Mr. Nadjiwantestified thathe hunts throughout SONTi.He explained that he hunted

with his father and his grandfather in areas like Beaver ValggenockSwamp, and other
valleys!? He gave evidence on the pemsibilities that huters have to share with the broader
communityand the respect that hunters are afforded for their generSsinally, heexplained

that he could natonceiveof no longer being allowed to hutit.

7. Mr. Nadjiwan is an experienced fer and openly shared his knowledge and
understanding of hunting in SONTL621 VXEPLWYVY WKDW 0OU 1DGMLZDQTYV HY

relevant because it shows S@Nngoing use of SONTL and should be given due weight.

10 Evidence of Robert Paul Nadjiwan, Transcript vol 17, June 3, 2019, p. 1432 tbre 1438
line 8.

11 SeeAide-Memoire Paul NadjiwarExhibit 4013 andsrey County annotated Map, annotated by
Paul Nadjiwan to indicate hunting locations with green dots.

12 Evidence oRobertPaul Nadjiwan, Transcript vdl7, June 3, 2019, p. 1483, lined 7.

13 Evidence oRobertPaul NadjiwanTranscript vol 17, June 3, 2019, p. 1474, lin&s 7

14 Evidence oRobertPaul Nadjiwan, Transcript vol 17, June 3, 2019, p. 1474, lifar&lines
10-24.



RELEVANCE AND WEIGHT OF CAROLYN O’NEILL’S
EVIDENCE

1. Carolyn O’Neill is the manager of the Great Lakes Office within the Great Lakes and
Inland Waters Branch at the Ministry of the Environment, Conservation and Parks — Ontario
Ministry of Environment, Conservation and Parks.! Ms. O’Neill’s evidence was largely about
international agreements, sub-national agreements, and Ontario programs in the Great Lakes area.
She also gave evidence on the involvement of Indigenous peoples in those collaborative

agreements.

2. Ms. O’Neill was somewhat familiar with SON. She was aware of their work on fisheries,
and learned from them in one of their traditional ecological knowledge workshops.? She was also

familiar with the claim area in this litigation.?

3. Ms. O’Neill agreed that with respect to the Ontario international agreements, sub-national

agreements and provincial programs:

(a) Ontario strives to cooperate and consult with First Nations in those efforts;*

(b) She was not aware of any instances where Indigenous involvement and consultation

has prevented Ontario from assisting Canada in implementing the agreements;’

! Evidence of Carolyn O’Neill, Transcript vol 79, January 22, 2020, p. 10136, lines 2-8.

2 Evidence of Carolyn O’Neill, Transcript vol 79, January 22, 2020, p. 10177, lines 2-4.

3 Evidence of Carolyn O’Neill, Transcript vol 79, January 22, 2020, p. 10177, lines 19-23.
* Evidence of Carolyn O’Neill, Transcript vol 79, January 22, 2020, p. 10185, lines 5-10.
5 Evidence of Carolyn O’Neill, Transcript vol 79, January 22, 2020, p. 10185, lines 12-17.
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(©) She was not aware of any instances where such cooperation and consultation has

prevented Ontario from implementing their subnational agreements;®

(d) She had no knowledge of complaints against Canada or Ontario regarding their

obligations in the agreements based on Indigenous participation;’

(e) She had no knowledge of Ontario scientific testing teams ever being denied access

to waters of SONUTL described in Exhibit P.®

SON has no objection to Ms. O’Neill’s evidence being accepted.

% Evidence of Carolyn O’Neill, Transcript vol 79, January 22, 2020, p. 10185, lines 18-23.
7 Evidence of Carolyn O’Neill, Transcript vol 79, January 22, 2020, p. 10185, line 24 to p. 10186,

line 4.

8 Evidence of Carolyn O’Neill, Transcript vol 79, January 22, 2020, p. 10178, line 11 to p. 10179,

line 7.
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EVIDENCE

1. Mr. Miguel Pelletierwas called as a witness by the Defendant the Corporation of the
County of Bruceon behalf on all othe Municipal Defendants except for County Gteye has
beenthe Director of Transportation and Environmental ServiceBfoce Countysince May

20182

2. Mr. Pelletier testified about his role and responsibilities with Bruce Cotheydifference
betveen an uppetier Municipality and a lowetier Municipality and differences inroad

responsibilities betweathem DQG WKH &RXQW\TV URDG PDLQWHQDQFH RE

3. For the reasons explained AppendixE, Tab l4respecting theelevance and weigluf

Ms. Wendi HuntefV HYLGBHQFBHOOHWLHUYY HYLGHQFH LV LUUHOL}
proceedings.Mr. Pelletier gave a broad overview oPoUXFH &RXQW\TV URDG QH!'
maintenance obligations, without demonstrating the extent of those obligatemoad by road,

or even road classification by road classification, basisW KRXW WKLV LQIRUPDWLRQ
evidence is essentially incomplete, and cannot be relied upoh. 3SHOOHWLHUYfYV HYLGHQT
Phase Two of this trialvhen discoegries with Bruce County have been completed and the Court

KDV D FRPSOHWH SLFW Xidadl mIdingskinith& Blain® akery aits\dbligtiens

respecting those holdings.

Relevance and Weight of Evidence of Ms. Wendi Hunter, Appendix
E, Tabl4

1 Submissions of Counsel for Bruce County, Transcript vol 95, March 12, 2020, p, ie3%
11.
2 Evidence of Mr. Miguel Pelletiefranscript vol 95, March 12, 2020, p. 12355, line& 1
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4. JRU WKHVH UHDVRQV 0OU 3HOOHWLHUYY HYLGHQFH VKR X(
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EVIDENCE

1. Dr. Gwen Reimemwas qualifiedasfollows:

Dr. Gwen Reimer is an anthropologist and qualified
to give opinion evidence in relation to cultural
anthropology and ethnohistory, and in general, on
the prehistory, protehistory, and history of the
Saugeen and Chippewas of Nawash First Nations
and theirancestors, including their traditional social
and economic practices, and the history of Crown
and Indigenous relations including the history of
treatymaking in Ontario.She is also qualified to
give opinion evidence on the history of the
surrenders antreaties between the Crown and the
ancestors of the Saugeen and Chippewas of Nawash
First Nations, the historical background leading up
to the making of Treaties 45 !, 67, and 72 and the
making, signing and implementation of those
Treaties!

2. SON did not bject to this qualificatiorstatementwhich is extremely broadHowever,

as set out below, SOBubmits thathere are weaknesses t&J 5 H L Ptiibifigland limits to

expertise; areas wheher opinions reflected errors rooted in inadequate reseavetstatement

or misinterpretation of the recqrdreas where she ventured into providing legal opinsmd

areas in which her evidence was rooted in speculatienevidence in these areas ought to be

given reduced weightln addition SON submitsW KDW 'U 5HLPHUfV H[SODQDWLRC
RSLQLRQ UHJDUGLQJ 20LSKDQWYV FRQGXFW DVandWwheH 7UHD

changed opinion ought to be given little weight.

! Ruling on qualification, Transcript vol 83, February 12, 2020, p. 10547, line 10 to p. 10550,
line 6.
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OPINIONS BASED ON LIMITED OR INADEQUATE EXPERTISE
1.  Archaeology

3. Dr. Rémer acknowledged fully that she was not archaeologist. However, she had

taken some courses in archaeology and exgddimatshe believed this enabled her to:

«search for andlocate, review archaeological
monographs, reports,publications to discern

majority opinions andconclusions about certain
matters, to synthesizbose and apply those then to
the subject matterwas currently concerned with in
a report

4. 6KH DOVR DFNQRZOHGJHG WKDW VKH KD8&chheofddi@alD 3 YHU

scholarshipwhich should not be considered @xhaustive account

5. ,(QWHUHVWLQJO\ 2QWD U kcirssxamihatiQryudsiiorRrEtveh&siy/ tHad W R D
Dr. Reimer did not have the capacity to make archaeological conclusionsg stat her

expertise was limited t§ VIQWKHVL]>LQJ@ D UPFRON HRMIR thathRthEdficultdH SR U W V
to imaginethat one could bexpert in synthesizing archaeological reports, but not have the

capacity to make archaeologicalnclusions

6. ‘U 5HLPHU GHIHUUHG WR otabaut @strictv® Ydawagarerrosial Q L

animal burial practices QRWLQJ WKDW 3'U :LOOLDPVRQ LV DQ DUFKDHR

2 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11392, lirg. 21

3 Evidence of Dr. Gwen Reimer, Transcript vol 83, February 12020.10543, lines 181.

4 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11393, Hies 5

® Evidence of Dr. Gwen ReimeFranscript vol 89, March 4, 2020, p1389 line 19 to p1139Q

line 7.

® Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11372, line 13 to p.11373,
OLQH UHIHUULQJ WR 'U :LOOLDPVRQTVY HYLGHQFH DW 7UDC
line 21 to p. 5289 line 23Xee also Evidence of Dr. Gwen Reimeéranscript vol 89, March 4,

2020, p. 11373, line 9 to p. 11375, line 18.
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7. Dr. Reimer was unaware of a numberaothaeological matters: 1) she did not kribe

GDWHV Rl WKH SHULRG DUFKDHRORJLU 2)Wwhe HadHhibidseahtRedD V' W K H
about thedistinctiveness of Odawa ceremonial animal burial practiée8) she had not
researchedarchaeological scholarship abadiie connection or lackhereof between ceramic

styles ancethnicity®

8. Dr. Reimerwas not aware of a thesis by Lisa Rankbout the Nodwell sit¥ although

she agreedhat 5D Q N ar@lfsiswould questionan opinionexpressedn her reportabouta
supposed Iroquoiamigration into Saugeen territory in thedentury'* Dr. Reimer admitted

that theanalysis of this issue had advanced since the studies that she had relied on had been

written, and that this new evidence needs to be taken into considéfation.

9. Dr. Reimer also D G P L W WiHLappakebt W6 me that additional research has started to
TXHVWLRQ VRPH RI WKH SULRU PDMRULW\ RSLQLRQV™ RQ Z
overview*® and thatthis new informatioris something she would have reviewed hhd been

aware of it

" Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11364, Hnes 1

8 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11374, line 13 to p. 11375,
line 8.

% Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11378, i@es 3

10 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11380, lir2s. 18

11 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11i88% 1424.

12 Evidence of Dr. Gwen Reimer, Transcript vol 89, Marc2@20, p. 11381, line 25 to p.
11382, line 9.

13 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11393, lifE3. 10

14 Evidence of Dr. Gwen Reimer, Transcript vol 88rch 4, 2020, p. 11393, lines42
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10. In the end, Dr. Reimer admitted in cremssamination thashe had not reconsideréie

archaeological evidence since she first draftedigbction ofherreport in the 19908

11. Therefore, 621 VXEPLWYV WKDWRXHYMUMZHRHODDGKDHRORJILFD
done by someone who is not an archaeologist, and which was written in the 1990s and has not
been updated sincdespitemore recent developments in archaeology, should receive no weight

from this Court

2. Ethnolog y

12. Dr. Reimer has done very little participant observation (i.e. ethnographic fieldwork) in
Anishinaabe communiti€S. She expressed the view that it is important to locate and review
ethnographies about the group studied or groups close to them, batimpistant to have done

the fieldwork oneself’

13. SON does not challenge that it is possible to do ethnohistorical study by consulting only
ethnographies done by others, but submits that one factor to be considered in weighing
ethnohistorical opinion evidee is whether it is informed by firband information (i.e.
ethnographic fieldwork) or by secoidnd information (i.e. by reading ethnographies done by

others).

14. Somewhat related to this point, Dr. Reimer admitted that there was evidence from
community witnesses that she would have considered regarding the ethnohistory of SON had

that information been available to her. For example:

15 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11393, line 15 to p.11394,
line 8.

16 Evidence of Dr. Gwen Reimer, Transcript vol 83, February 12, 2020, p. 10537, line 20 to p.
10538, line 4.

17 Eviderce of Dr. Gwen Reimer, Transcript vol 83, February 12, 2020, p. 10538, {2@&s 5
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@ She agreed that the kind of esitte given by Vernon Roote in this litigation
about the Haudenosaunee Wars is the kind of evidence she would want to
consider, if it were available to her, in addressing the question of whether the
Anishinaabe who were in SONTL before the Iroquois Wargeviee same or

different than the ones who came back after the Iroquois Wars.

(b) She agreed that the kind of evidence given by Fred Jones in his Rule 36
examination about the Pottawatomi is the kind of evidence one would consider, if
it was available, in uterstanding the relations between the Pottawatomi who

moved to SONTL and those other Anishinaabek already there.

15. Dr. Reimer also agreed that evidence from Prof. Valentine about linguistic data (which
she had not considered) is evidence one would wartrtsider if one was to answer a questions
about the length of occupation of territory by S&Nr about whether the Pottawatomi joined

and were incorporated into an existing commudity.

16. SON therefore submits that the evidence Dr. Reimer did not lodkuagdmitted would
be appropriate to consider, is a factor in assessing the weight to be given to her ethnohistorical

conclusions about the continuity of SON.

18 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 202@,1805, line 15 to p.
11407, line5 - referring to the evidence of Vernon Rqot&ranscript vol 5, May 132019, p.
445, line 10 to p. 446, line 2 and p. 487, line 18 to p. 490, line 6.

19 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11416, lih2sa6d p.
11418, lines 123- referring to Exhibit 3949 p. 8.

20 Evidence of Dr. Gwen ReimeTranscript vol 89, March 4, 2020, p. 11408, line 18 to p.11410,
line 12.

21 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11415, lés 3



3. Law Enforcement

17.  Dr. Reimer opinednh herreportthat the enforcement of tlvarious laws agast squatting

on the Peninsul®VXIITHUHG IURP WKH DEVHQdnH fren tie ssedceFoH IR UF|
constables and other law enforcement officials in Bruce and Grey cotiibesReimerrelied

solelyon an 1851/1852 censirssupport of this conclusioft However,Dr. Reimerdeclined to

answer +and Ontario objected 1 + questions about contrary evidence thareput © her,

stating thataw enforcement between 1836 and 1854 were outside her exgértise a result,

SON submits that any evidence provided by Dr. Reimgardingthe strength of civilian law

enforcement in between 183®54 should be given no weight.

ERRORS ROOTED IN INADEQUATE RESEARCH, OVERSTATEMENT
AND MISTAKEN INTERPRETATION OF DOCUMENTS

1. Genealogy
18. Dr. Reimerstatedat several placeis her report that Nawash was a leader in the War of

1812 who later led a large group of Pottawatomi to Owen Sound and foundeddiha In

settlement ther#.

19. Dr. Reimer explained thafor this matter she was relying on work done by Gwen

Pattersort® whoseconclusions she had adoptéd.

22'U *ZHQ 5HLPHU 39RO XNawWash LaibdXCEBsidE No. 45 1/2 (1836), No. 67

(1851 DQG 1R " DV UHYLVHB9S. ([KLELW
2y *ZHQ 5HLPHU 39RO XNakWashL#&D Rassioh® No. 45 1/2 (1836), No. 67
DQG 1R © DV UHY LV H®98, footnotd B84E L W

24 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 202Q,1 95, lines 15 to 17.

25 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 20201196, line 19 to p

11805, line 18.

26 Evidence of Dr. Gwen Reimer, Transcript vol 83, Feb 12, 202D0¢58,line 23 to p 10660,

line 9; Transcript vol 92, March 9, 2020, 11795, line8 to p 11796, line 11

27 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11419, li8iesS8e also

Dr. *ZHQ 5HLPHU 39ROXPH $ERULJLQDO 8VH DQG 2FFXSDWLR
CA 500 BG $'" DV UHYLVHGt4576 pp( pPR2, E61162, 166 188.



-7-

20.  After lengthy crossexaminationreferring to the source®r. Reimerrelied on for the

abovepropositionaboutNawashthe followingexchangeensued:

Q. So just summing up the primary sources, just
dealing with them for a moment, that you cite for
the proposition that Nawash was the leader of the
War of 1812 and later led a large group of
Potawatomi to Owen Sound and founded tiddan
settlementThe pimary sources are actually about
two different people which appear to have been
treated as one in your analysis; is that fair?

A. | certainly accept that | need te-examine the
primary documentation. Becausadree that there's
certainly an indicationthat they're talking about
more than one individuaBut to sort that out, |
would need some time took at this and ther-
yeah, to reanalyze thatlata®®

21.  Since no reanalysis of the data wawoffered, SON submits thalhe aboveproposition
advanced ¥y Dr. Reimer about Nawash (the persois),one thatwas based on incomplete

researchhas not been establishehd should be disregarded

2.  SON motivations for entering Treaty 72
22, ,Q KHU UHSRUW 'U 5HLPHU H[SUHVVHG WKtbn¥foHZ WKDWV

entering Treaty 72 wa® settle their deb 'U S5HLPHUYV UHSRUW LQFOXGHG !

FLWLQJ SULPDU\ GRFXPHQWYV WKDW SXUSRUWHG WR VXS

28 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11420, libés 4

29 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11420, line 24 to p.

11421 line 8.

30 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11445, lihés See

also Evidence of Dr. Gwen Reimer, Transcript vol 89, MarcR020, p. 11441, line 13 to p.

11442, line 2.

'y *ZHQ S5HLPHU 39RO XNawash L&idXCEBSidEE No. 45 1/2 (1836), No. 67
DQG 1R " DV UHYLVHM®. 146152.([KLELW
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them to surrender these lantfsOn cross examination, counsel began to go to each document to
review their actuacontent, revealing that they dealt with just a few debts, some of which were
paid years before the treaty, and others which were unenforceable against the FirstiNasons.

a result, Dr. Reimer retreated from her opinion on this in her testimonyrtioyter, Dr. Reimer

agreed that:

(@) Taking on debt was a regular part of life for First Nations, including SON,
because the Crown held their money for them. They would often pay for supplies
by going into debt and then later asking the Crown to pay the deibtof band

funds®*

(b)  The seemingly numerous examples of ddbts Reimercited in her report at
footnote 589 are in fact in relation to just a few debts. Some of these were settled
prior to Treaty 72. The footnote does not support the conclusiothtératwere a

variety of outstanding debts at the time of Treaty*72

2'U *ZHQ 5HLPHU 39RO XNawash L& Bebbidh§QNo. 45 1/2 (1836), No. 67
DQG 1R " DV UHYLVHE150, footr{dt&39E L W

33 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 20201863, line 3 to p11869,
line 7.

34 Evidence of Dr. Gwen Reimer, Trscript vol 92, March 9, 2020, p. 1186i2e 6 to p.11853,
line 2.

35 Evidence of Dr. Gwen Reimer, Transcript vol 92, MarcB@20 p.11863, line 3 to p11870,
line 3
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(c) Several of the debts she identified in her report would have been considered to be
dishonest or illegal, and therefore not valid or enforceable, by the Indian

Department®

(d) SON had 150(ounds in its annuity account in 1855 to 1856. This was before
any sales from the surrender began. They received an annuity of 1250 pounds
each year by which they could replenish their accounts. They could use that

money to pay for any debts that neededegaid®’

(e)  There is no evidence to suggest that either Oliphant or SON mentioned settling

621V GHEW DV D UHDVRQ WR HQWHU 7UHDW\

23. ,Q OLJKW RI WKLV 621 VXEPLWV WKDW 'U S5HLPHUTfV RSL

6211V GHFLVLR Qy Y2 RudhtQoNbél disrédarddal.

3. Admitted overstatements regarding the Pottawatomi
24,  ,Q KHU UHSRUW 'U 5HLPHU LGHQWLILHG WKRVH ZKRP

1IDWLRQ DV 3R™MWPURWRPILDPLQDW L B&e i&/dérthirlyldalvate GndV KD W 3

dispute about the association between the people of the fire, or the fire nation, and the

36 Evidence of Dr. Gwen Reimer, Transcript vol 92, MarcB@0, p 11871, line 8 to p11874,
line 1andp. 11874, line 3 to p. 11879, line 2.

37 Evidence of Dr. Gwen Reimer, Transcript vol 92, Marct2020, p.11884, line 23 to p.
11885, lines 22

38 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 20201885, line 23 to 11886

line 4.

39 Evidence of Dr. Gwen Reimer, Transcript vol 88, March 3, 2020, p. 11255, lir22. 13
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Potawatomi and that this was perhaps an issue | could have analyzed more carefully in my

UHSRUW -~

25. In her report, Dr. Reimer also opined that tRettawatomi were distinct from the
Ojibway in that the Pottawatomi subsisted primarily on agricultiréfter being taken to a

chapter by James Clifton, whom Dr. Reimer recognized as an authority on the Pottatfatomi,

she agreed that her statement about Pottawatomi subsistence patterns may have been overstated,

DQG WKDW VKH 3FRXOG KDYH SURYLGHG D PRUH EBODQFHG Y

LEGAL INTERPRETATION
26. Dr. Reimer was alone among the experts in litigation in expressing theiew that

Treaty 45 ! had the effect of creating a general reserve on the Peninsula. Her opinibis

topic is set out ghage 43 of her Volume 3 Report:

According to the terms of the surrender text, the Saugeen Chiefs
andPrincipal Men agreed to the following terms:

e To surrender all of their territory except that tract vaguely
GHYHLQHG DV 2QRUWK Rl 2ZHQTV 6RXQG" ZKLFI
tertmms of the surrender would hereafter be considered a
USHVHUYHY WR Z khN&wasMFistHNabidnX BettiH Q
treaty title.

e By repetiton RI WKH SKUDVH 3WKH SURSHUW\ XQGHU
*UHDW )DWKHUYV FRQWURO RI DOO ,QGLDQV Z|
DOORZ WR UHVLGH RQ WKHP" LQ UHODWLRQ W
Island, there is implied agreement that his provision

40 Evidence of Dr. Gwen Reimer, Transcript vol 88, March 3, 2020, p.911i#&s 1014.

41 Evidence of Dr. Gwen Reimer, Transcript vol 88, March 3, 2020, p. 11244, line 18 to p.
11245, line 5.

42 Evidence of Dr. Gwen Reimer, Transcript vol 88, March 3, 2020, p. 11246, lihks 2

43 Evidence of Dr. Gwen Reimer, Transcript vol 8&rch 3, 2020, p. 11248, lines-14.
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also applied tR WKDW DUHD QRUWK Rl 2ZHQYV 6RXQ
[emphasis added]

27. SON submitsher evidence on this point ought to be giditie weight becauseDr.

Reimer is engaging in a grammatical construction pfaaision of thetreaty text, and imputing

legal meaning to thgprovision. It amounts to a legal, rather than a factual conclusion, and
therefore is outside of the scope of expert evidente.addition, his interpretation isnot

supported by the documentary record. This is explamei@tail in the section of th@ ODLQWLIIV Y

PDLQ DUJXPHQW HQWLWOHG 37forkbONV \ 0 VHW DVLGH D UHVHI

SPECULATION
28. SON submits thav HYHUDO Rl 'U 5HLPHUYV RSLQLRQV ZHUH XQ

and amounted to speculation. These opinions should be given little weigthte ge&me time, as

will be discussed in more detail below, Dr. Reimer sometimes refusemgage withthe
implications of evidence contrary to her views, dismissing the inferences put to her as
SVSHFXODWLRQ" 7TKHUH LV QR UH Eravouttl[speeafebréély RQomB U Z K\

cases, but refuse to draw inferences rooted in the documentary record in others.

1. The Half Mile S trip Surrender (Treaty No. 67)
29. Dr. Reimerexplained in her reportthd#21 KDG UHVLVWHG WksecugelhARZQ TV

reserve of a strip at the south end of the Peninsula several times prior to the half mile strip
surrender in 1851 (Treaty No. 67¥ KH ODVW WLPH RQ -XQH WKH &KL
willing on any conditions to surrender the strip of land inHjM W% RTQG6 days later SON

agreed to aurrender of a haliile strip. Dr. Reimer expressed the vighhat SON changed their

4'U *ZHQ S5HLPHU 29RO XNaWash LebdXCEBsioE No. 45 1/2 (1836), No. 67
DQG 1R " DV UHYLVHG ([KLELW S

'y *ZHQ S5HLPHU 29RO XNaWash LebdXCEBsidE No. 45 1/2 (1836), No. 67
DQG 1R " DV UHYLVHM®. 123122 ([KLELW



-12-

PLQGYV DV SDUW RI D 3 FRPSURPLVH™ ZKHUH WKH\ ZRXOG VXUU

mile.*® She further suggested KDW 621 KDSUFERKOMGIUWKLY VXUUHQGHU W

30. On crossexaminationPr. Reimer agreed that there were no documents in support of her
conclusion that SON hadcounterproposed this surrender She merely thought it was
3S O D X YAL E@NHsubmits that this explanation amounts to speculation, and should not be

given weight.

31. On the other handgs noted in detaiin the 3 O D L Q W LadgushentLi@ & section
HQWLWOHG 37KH  +tbetelar® datinebtdhat wereput to Dr. Reimer on cross
examinatione VXJJHVW DQ DOWHUQDWLYH H[SODQDWLRQ IRU 6211
half-mile strip surrendertthatthere was pressure put @hiefswho opposed the TreatyThis

includeda meeting chaired by T.@nderson to consider the removal of SON Chiefs from office

who opposed the surrend€rDr. Reimer conceded Z D \possibl€ EXW 3VLPSOLVWLF"~ W
pressure was what caused SON to agree to the treaty after steadfastly refusing two da3fs earlier

SON submits that there is no credible reason why Dr. Reimer shouldHigigexplanation less

SODXVLEOH WKDQ KHU WKHRU\ RI 3FRPSURPLVH ~ ZKLFK KDV ¢

2. SON’s Response to Threats
32. Inherreport, Dr. ReimelFKDUDFWHUL]HG $QGHUVRQ nhelu&my@ic& XFW LQ

threats to take6 2 1sflands without their consent if they would not agree to surrender the

%'y *ZHQ S5HLPHU 39RO XNnawash LaimdXCEBsi®IGE No. 45 1/2 (1836), No. 67
(1851), and1 R " DV UHYLVHG ,pp 12(IR2ZELW

47 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 2020, p. 11831, liri& 11

48 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 2020, p. 11831, lir@%. 18

49 Memo of CounciMeeting, Saugeen and Owen Sound Chiefs, September 3, 1851 Exhibit
1881, p.111652 [Transcript at Exhibit 4792, p. 2]

°0 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 2020,1856, lines 5 to .p
11857, line 13.
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Peninsula, DW 3ERWK FRHUFLY HDnQ\& t&linvokyR@QVBVEUIY.ER@iMér noted
that 3-XVW EHFDXVH $QGHUVRQ VDLG LW GRHV QRWhdRHAD Q WKH

LW ZDV 3SRVVLEOH" WK DWle6s2ri wiieh Ge QiRrMENEH®tEKE Yhd Peninsula

without their consert®

33. Dr. Reimer offerech few potential explanations for this viewirst, she noted that SON

had experience dealing with the Crown from the 1851-md# strip surrendet* She also
DUJXHG WKDW 6219V UHODWLRQVKLS ZLWTERhigiGsketsuhyeRted KDG E|
that 621V FRXQWHUSURSRVDO LQGLFDWHG WKDW 3SWKHLU XQG

HYHU\WKLQJ WKDW $@PGHUVRQ VDLG WR WKHP ~

34. IW LV QRW FOHDU WKDW 621 stipSdditehdeQ Wwddild Lh@veW KH K
convinced them the Crown was a benevodaribr.As noted abovel.G. Andersorhad chaired a
meeting toconsider the removal from office @@hief Kegedoncelonesin part because he

opposed the surrendr.

1'yU *ZHQ 5HLPHU 39RO XNawash L&idXCEBsioE No. 45 1/2 (1836), No. 67
DQG 1R " DV UHYLYVH@E158 ([KLELW

52 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 20201906, line 3 to p11907,

line 1.

53 Evidence of Dr. Gwen Reimer, Transcript vol 88rch10, 2020, p. 11945, lines HD.

>4 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 2p201906, linel7 to p.11907

line 1.

%5 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 20201907 lines 2-8.

% Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 20201907 lines 814.

> Memo of Council Meeting, Saugeen a@dien Sound Chiefs, September 3, 1851 Exhibit

1881, p.111652 franscript at Exhibit 4792, p. 2]
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35. In addition, therds no documentary recortb support' U 5 H L Rabserfiovithat the
detrioration of the relationship with Anderson somehow led SON to disbelisvthigats®

7TKHUH LV QR HYLGHQFH WKDW DQ\RQH FRPPXQLFDWHG WR |
lands without consent would not be acted upo®.21 VXEPLWYV WKDW 'U S5HLPHUTY
SON may not have believed Anderson is based on pure speculation, and should be given no

weight.

36. )LQDOO\ 6211V RIIHU RI WKH LQODQG ZHGJH zZzDV D VKDU
to surrenderany land on the SBHQLQVXOD SULRU WR SON Gubdité RhatftMs W K U H D

suggeststheyW RRN $QGHUVRQYYVY WKUHDWYV YHU\ VHULRXVO\ LQGHH

37. Dr. Reimer was shown evidenteat theRama First Natiomxpresed concerns about the
Crown breaking faith and taking reserve lathist they hd promised to protet Dr. Reimer
agreed that Rama attended general councils with Saugedthat the First Nations present at

these councilsliscussed issues of common con&rklowever, she refused ttommenton

%8 Evidence of Dr. Gwen Reimer, Transcript vol 92, March 9, 202@,1808 line 13 to p.
11911, line 20

59 Evidence of Dr. Gwen Reimer, Transcript vol 92, Ma& 2020, p11911, line 25 to p
11912, line 6.

0 These repeated refusals are discussed at length sed¢tien of thePlaintiffs Final Argument
entitledPressure for the Peninsula Rfactober 1854.

61 Evidence of Dr. Gwen Reimer, Transcript vol 93, March 10, 2020,1p4Q line 12 to p.
11944 line 22; Rama Indians to T. G Anderson, Superintendent Indian Affairs, Exhibit 2106
[transcript at Exhibit 4782] Answers from the Rama Indians

62 Evidence ofDr. Gwen Reimer, Transcript vol 93, March 10, 202011948, line 22 to p
11949, line 24.
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whether it waghereforelikely that Rama would have shared ferspective on ittteractions

with the Crown with other First Natiomsesent, including SOR?

38. Dr. Reimer was comfortable, in other words, speculatindpe absence of documentary
evidencethat SON believed AndHUVRQTV WKUHDWYV E XiawidgDavi iffeireWee F R P I R U
that First Nations may have also shared amongst themselves their negative experiences with the

Crown.

3. Lack of Notice of the Treaty Council
39. One of the issues in this litigation is whetheip@ant gave notice to the SCOBhiefs in

advance of the October 13, 1854 treaty couriEiiere is no documentary record to indicate that

any such notice was given.

40. Dr Reimer suggested that notice may have been given and simply not been recorded in
anyrecdG RU GRFXPHQW %HFDXVH WKH WULS ZDV 3UHODWLYH
SLPSRUWDQW" 'U 5HLPHU VWDWHG WKDW VKH EHOLHYHG 20
at SaugeersShe noted as well, that McNabb and Rankin, two Croffinials, knew to be present

in Saugeen for the treaty countl

41. 621 VXEPLWV WKDW 'U 5HLPHUTV RSLQLRQ ,R@iSWKLV SR

contradicted by the documentary record.

63 Evidence of Dr. Gwen Reimer, Transcript vol 93, March 10, 2020,1p49 line 25 to p
11950, line 14
64 Evidence of Dr. Gwen Reimer, Transcript vol 83, ooy 12, 2020, p10682, line 23 to p
10684, line 6.
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42. There is an Agreed Statement of Fact #siablisheshat Oliphant passed through Owen
Sound on his way to negotiate Treaty, &hd that the SON Chiefs were not present when

Oliphant arrived at Saugeen to negotiate on October 12, #854.

43.  In crossexamiration, Dr. Reimer agreed that:

(@) 7TKHUH LV QR LQGLFDWLRQ LQ 20LSKDQWIV UHSRUW
invite the Nawash Chiefto the treaty council when he passed nearby Owen

Sound®®

(b) 20LSKDQWYV DFFRXQWVmaké anyKreferdieUtsl DiV sei@liRg Q R W

advance notice of thigeatycouncil to the SON Chief¥.

(c) Anishinaabe Chiefs would generally arrange to be at a council if they had notice

of such a coungilthough there are exceptiotasthispattern®®

(d)  Oliphant admitted that he sougdbtavoidallowing the SONChiefs opportunities

to consultamongst themselves prior to the treaty couficil

% Agreed Statement of Fact regarding events in 1854 concerning the negotiation of Treaty 72,
Exhibit 3927, p. 2.

% Evidence of Dr. Reimer, Transcripbl 93, March 102020,p. 11998, lines &; Oliphant to

Lord Elgin, November 3, 1854, Exhibit 217%.3-11.

67 Evidence of Dr. Reimer, Transcript vol 93, March 2020,p. 11991, lines 21 andp. 12001,

lines 619. See also Oliphant to Lord Elgin, Wanber 3, 1854, Exhibit 2175pp3-11.

%8 Evidence of Dr. Reimer, Transcript vol 93, March 2020,p. 11999, lines 2.

6 Evidence of Dr. Reimer, Transcript vol 93, March 2020, p. 12003, lines 12 t@. 12004,

line 9 See also Oliphant to Lorlgin, November 3, 1854, Exhibit 2175, 4 + Shortly after,

the chiefs of the other bands arrived, and anxious not to allow them an opportunity of consulting
either among themselves or with Europeans, | called a grand council at 7p.m. in the church at
the Indian Village...”
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(e) There is no documentary evidence that Oliphant sent advance notice of the

October 1854 treaty council to Charles Rankin or AlexaiitNabb/°

() Alexander McNabb lived in Southampton near the Saugeen village. Charles
Rankin lived at Owen Sound. Oliphant could have sent them a message to attend

the council when he arrived at Saugeen on October 12,74854.

44.  SON submits thate evidence ggests thaOliphant did not give angdvance notice of
the treaty council was given to the SON Chiefsnd that this was part of his effort to avoid the
Chiefs from consulting amongst themselves prior to the Treaty. 5SHLPHUYV FRQWUDU\

purely geculation.

4. Errors and Speculation in Maps Report

45.  Dr. Reimer also produced a supplementary report in relation to a series of maps generated
by Ontario for the purposes of the cross examinatid?rof Brownlie. Dr. Reimer was asked to
review the histdcal documents Ontario counsel had identified as supporting the maps, and to

explain the inferences that could be drawn from those docurffents.

46. As explained in more detailed AppendixE, Tab 532 Q W D U L R4 Munddero¥/Dr.
S5HLPHUTV RSLQthRt@port/wew bRs¥d\bn a) errors in the interpretation of historical
GRFXPHQWYV E D IDLOXUH WR UHIHU WR UHOHYDQW GRFXPH

at the relevant period; and c) faulty or unwarranted assumgmhspeculation Where this is

0 Evidence of Dr. Reimer, Transcript vol 93, March 2020,p. 11991, lines 225.

1 Evidence of Dr. Reimer, Transcript vol 93, March 2020,p. 11995, line 5 to p11996, line

18.

2 Evidence of Dr. Gwen Reimer, Transcript vol 93, March 10, 2020, p. 12048, line 10 to p.
12049, line 1; Maps Report Exhibit 4710,1p
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the case, SON submits that her opinions, and the maps they support, should be given little to no

weight.

CHANGE OF OPINION REGARDING OLIPHANT’S CONDUCT

47.  About a week prior to commencing her testimonyr. Reimer changed the opinion

stated in her report about the conduct of Oliphant at the treaty council in 1854. Her original
RSLQLRQ ZDV WKDW 20LSKDQWYIV EHKDYLRXU ZDV 3XQEHILWYV
WRQH VHW E\ 20LSKDQW ZDV 3PDQLSXCODMWLLYRH] D D@ WHDW L
ZHUH QRW EH\RQG UHSURDEFK” 6KH GHOHWHG DOO RI WKHVI
neutral word€* Her key explanation for this was that she had failed to distinguish between
20LSKDQWTTV FRQ G X pwciEdedanUreim Wskddndidr diingvtheFormal couficil.
+RZHYHU VKH GLG DGPLW WKDW 20LSKDQWYV SULRU FRQGX
council started® Nonetheless, she maintained that making this distinction betweeroyneil

conduct DQG FRQGXFW GXULQJ WKH FRXQFLO VRPHKRZ WUDQ\
EHKDYLRXU IURP 3FRQGXFW XQEHILWWIhE thainwifed3this Evers WD E O
though she admitted that had Oliphant conducted himself during the council the way josth

prior to the council, it would have been conduct unbefittfhg.

3 Evidence of Dr. Gwen Reimer, Transcript vol 94, March 11, 2020, p. 12155, line 25 to p.
12156, line 4.

4 Changes to b Gwen Reimer Opinion Volume 3, Exhibit 4706.

S Evidence of Dr. Gwen Reimer, Transcript vol 84, February 13, 2020, p. 10706, line 10 to p.
10713, line 11.

6 Evidence of Dr. Gwen Reimer, Transcript vol 94, March 11, 2020, p. 12173, line 19 to p.
12174, line 22.

" Evidence of Dr. Gwen Reimer, Transcrigl 94, March 11, 2020, p. 12176, line 17 to p.
12177, line 11.

8 Evidence of Dr. Gwen Reimer, Transcript vol 94, March 11, 2020, p. 12177, line 23 to p.
12178, line 2.
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48. 621 VXEPLWV WKDW 'U 5HLPHUYV H[SODQDWLRQ.IRU WKI
Conveniently, it brought her testimony into closer alignment with the positions takenthyio

in this litigation SON submits that this changed opinion ought to be disregarded.



5(/(9$1&( $1' :(,*+7 2) '25%$1 5,7&+,(16
EVIDENCE

1. Doran Ritchieis a member of Saugeen First Natiangd his clan is the bear clanMr.
5LWFKLH LV DQ HPSOR\HH R pwhlchhVsa @oup of ReGhRichQadvisdid toF H
the SON Joint Councilwho provide information and advice on resource management through

SONTL?

2. Mr. Ritchie testified about his previowexperience in wildlife management and park
regulations which included both academstudy andpositions with the provinal and federal
governments. Mr. Ritchie testifiedthat his reasons for leaving positions withe federal
government and the provincial governmeantluded targeted enforcement efforts at SON

harvesterswhich hetestified that héelieved were unfaiandbased on profiling.

3. Mr. Ritchie testified about his knowledge of the resoursfesh, water, wood, and wildlife
t+throughout SONTL which he learned about from a very young age fromphigents and
grandparentsHe sharethis knowledgean courtby illustratinga map othe SONTL with historic

harvesting location3Mr. Ritchie also described how he learned about SONTL and its resources

! Evidence of Doran Ritchidg;ranscript vol 16, May 31, 2019, p292, lines 23.

2 Evidence of Doran Ritchie, Transcript vol 16, May 31, 2@9302, line 17 to p. 1303, link

3 Evidence of Doran Ritchie, Trangat vol 16, May 31, 2019. 1297, line9 to p. 1298, line 15.

4 Evidence of Doran Ritchie, Transcript vol 16, May 31, 2@9295, line 13 to p1296, line 13.

® Evidence of Doran Ritchie, Transcript vol 16, May 31, 2@12305,line 3 to p. 1306, line 20

p. 1308, line 17 to pl317, line 25; AnnotatedVersion of the Map previously marked as Exhibit
Q, Exhibit 4000
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from the elders in Saugeen and Nawaste referred t@pecific teachers such as Vernon Roote

and Paul Nadjiwomho had shared their knowledge with Him

4, Mr. Ritchie also provided detailed evidence aboomtemporarytraditional harvesting
practicesand locationsthroughout SONTL again illustrating traditional land use throughout
SONTL with the assistance of mapsle provided evidence aboumformal agreements and
understandings that he and other SON members have with private landowners throughout SONTL

to guarantee access for traditional harvesting.
5. OU 5LWFKLHYVY HYLGHQFH SURYLGHYV LQVLJKW LQ UHVSHEF

€)) 6 2 1 Thistorical harvesting and land use throughout SONTL, as is passed down

through traditional knowledge and oral history teachings;

(b) Contemporary harvesting and land ubeoughout SONTL by SON members
including 0 U 5L WdwK bxpdriéncelsarvesting and using the landhat he has
learned from elders and other SON harvestansl how he teaches other SON

members about exercising their rights throughout SONITY

® Evidence of Doran Ritchie, Transcript vol 16, May 31, 2qi19.312, line 14 to p. 1313, lire
andp. 1322, lined 7-21.

"Map of the Northern Peninsula Harvesting Ar&adibits 4001 Annotatedmap of the Northern
Peninsula Harvesting Areas, Exhibit 4002; Méphe Central Peninsula Harvesting Area, Exhibit
4003; Annotated map of the Central Peninsula Harvesting Area, Exhibit B@(p of South
PeninsulaHarvesting Area, Exhibit 400%Annotated map of South Peninsula Harvesting Area,
Exhibit 4006 Map of Eastern Territory Harvesting Ardaxhibit 4007; Annotated map of Eastern
Territory Harvesting Area, Exhibit 4008/ap of Western Territory Harvesting Are&xhibit
4009;Annotated map of Western Territory Harvesting Areas, Exhibit 4010

8 Evidence of Doran Ritchie, Transcript vol 16, May 31, 2019340, linel7 to p. 1341, lin&;

p. 1363, lines €3; andp. 1375, line 9 to p. 1376, line 8.
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(c) SON PHPEHUVY UH JXOhbriestny DrrawdLasddrtion of the right,to
access all lands throughout SONTL that are suitablearvesting This is the case
regardless of whether they are public or private lams Ritchie testified about
securing acessto private lands by way of informal agreements or understandings

reachedvith private landownersuch asvir. Gary Harron

6. Mr. Ritchie describedhe sources of his knowledge about resources in SONTL, what he
has learned from his relatives and eldbrs,own experienceand what he has also learned from

his professional training and work experience in natural and wildlife rescurces.

7. In response to questions from counsel for CanittaRitchie providedclear and direct

answers about how and what harvests, what firearmise usesand whethelSON members

harvest more regularly on reserve latitanother lands on the Peninsula. In response to the latter
guestion, Mr. Ritchieexplained that while he agrees that SON members may more frequently
harvest on reserve lands, this is not becausngfdifferencebetween62 1V YLHZ RI UHVHL

lands and othdands in SONTL, buis rather a matter of proximitf.

8. Mr. Ritchie was similarlclearin responding to questions from Ontario coulag®uthow

SON Joint Council makes decisionad the functions of the SON Environment Offt¢eHe
identifiedwhen he didQRW KDYH VXIILFLHQW NQRZOHGJH WR HVSRQG
Ontario counsel asked specific questions abshetherthe SON Environment Office had

considered restricting public access to parks if the litigation was successful. Mr. RigcHiedc!

® Evidence of Doran Ritchid;ranscript vol 16, May 31, 201p. 1320, line 12 to [@.324,line 19.
10 Evidence of Doran Ritchie, Transcript vol 16, May 31, 2@19391 line 21 to p. 1392, line 3.
11 Evidence of Doran Ritchie, Transcript vol 16, May 31, 2@19397, line 5 to pl400, linel9.
12 Evidence of Doran Ritchie, Transcript vol 16, May 31, 2q191401, linel3 to p.1402, line
14.
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that ke views his role as beingbout protecting and preserving ecological values and cultural
heritage,and that he has not discussed restricting access to any parcels of land, provincial or

national park land&

9. Mr. Ritchie was directin sharinghis own experiences ardhowledge and Anishinaabe
teachingsabout SONTL and traditional harvesting. M&s detailed in his resp@esto all
guestions put him in both chief and cross examinat®2.1 VXEPLWYV WKDW 0U 5LWFKI

should be accepted.

13 Evidence of Doran Ritchie, Transcript vol 16, May 3112®. 1404, lines 3.2.



RELEVANCE AND WEIGHT OF JIM RITCHIE’S EVIDENCE

1. James (Jim) Robert Ritchie is a member of Saugeen First Nation, and resides in Saugeen.!
Mr. Ritchie testified about an interview he gave to Prof. Jarvis Brownlie on June 2, 2016.2 The
content of that interview included Mr. Ritchie’s knowledge about the oral history of Saugeen First
Nation and SON that he learned from his grandfather,’ as well as his own experiences and
knowledge as a member of Saugeen First Nation, his experiences growing up in Saugeen
exercising his harvesting rights (including fishing and hunting),* and his experiences as an elected

councillor of Saugeen First Nation’s Chief and Council.’
2. Mr. Ritchie’s evidence provides this Court with insight about several matters:

(a) the history of SON’s assertion of rights, which Mr. Ritchie learned from his

grandfather and other relatives;®

(b) his own recollections and perceptions of the Indian Agent as a child in Saugeen,

and experiences hunting and fishing when he was a child in SONTL;’ and,

! Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 659, line 18 to p. 660, line 18.

2 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 649, line 20 to p. 650, line 1.

3 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 651, line 17 to p. 654, line 9.

4 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 656, line 14 to p. 658, line 15.

> Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 658, lines 16-24.

¢ Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 651, line 20 to p.652, line 5.

7 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 661, line 4 to p. 662, line 9 and p.
656, line 4 to p.658, line 15.
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(©) his experiences as a Saugeen elected councillor, and the role he played in asserting

SON’s legal rights via protests, political statements and directing legal actions.®

3. Mr. Ritchie provided an account of his own experiences as well as his knowledge of
Saugeen history learned from his grandfather and other relatives and elders. He responded to
questions put to him by both Canada and Ontario to clarify his understanding of SON’s legal rights
and SON’s ability to assert those rights.” He responded to questions by Ontario about his
knowledge of when SON was able to start its own research into its legal claims and to hire legal
representation to bring such claims forward.!? Mr. Ritchie also responded to questions about his
knowledge of the process followed for the interview Prof. Jarvis Brownlie conducted 3 years prior

to his testimony for this Court.!!

4. Ontario counsel put to Mr. Ritchie questions about whether he or his late brother, Chester
Ritchie, did their own research into the legal claims.'> While it is not entirely clear why Ontario
counsel was pressing Mr. Ritchie on whether he or other members of SON did research about their
own history or were engaged in land claim matters and legal claims, to the extent that it may be to
suggest that Mr. Ritchie’s evidence should not be given weight or that his recollections or
understanding of his history from traditional knowledge or oral teachings by elders are somehow

tainted, SON submits there is no basis for such a conclusion.

8 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 658, line 19 to p.659, line 10;
p.671, line 25 to p. 672, line 10 and p. 672, line 22 to p. 675, line 12.

? Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 699, line 15 to p. 701, line 7 and
p. 706, line 2 to p. 707, line 4.

19 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 719, line 4 to p. 724, line 3.

' Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 714, line 12 to p. 717, line 6.

12 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 715, line 9 to p.717, line 6 and p.
732, line 5 to p.733, line 19.



-3

5. Mr. Ritchie stated what he could recall and what he could not. He also testified about the
basis and sources of knowledge on which his evidence relied — whether they be personal
experiences, recollections or teachings from his grandfather or other elders. For instance, Mr.

Ritchie testified about:

(a) The history of SON he learned from his grandfather, Oliver Nashkwa, who was
born in 1906, and who served on Saugeen Council in the 1950s and 60s. Mr.
Nashkwa told him stories of SON’s history, taught him Anishinaabemowin, and

also taught him that they could “hunt anywhere he said”; 3

(b) His recollection and personal experience of fearing the Indian Agent in Saugeen
when he was a child because the Indian Agent was perceived as playing a role in

sending kids away;'* and,

(c) His knowledge and personal experience hunting and fishing throughout SONTL,
and his role in asserting SON’s fishing rights in the late 1980s/early 1990s as an
elected councillor. Mr. Ritchie testified about his own experience facing fishing

charges as well."”

6. SON submits there is no reason discount Mr. Ritchie’s testimony about his personal
experiences and observations, and knowledge he received from his grandfather, because he was
involved in elected office in his community, or otherwise read the available written sources that

discuss SON’s history. Mr. Ritchie explained that all elected councillors would work on the land

13 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 651, line 20 to p. 657, line 16.

!4 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 661, line 4 to p. 664, line 7.

15 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 658, line 16 to p. 659, line 10;
and p. 672, line 2 to p. 677, line 4.
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claims, and stated his own interest in reading books and materials that have been written about
SON.!¢ There is no basis for finding that Mr. Ritchie was unable to separate the traditional
knowledge shared with him by elders such as his grandfather from information he had read in

books.

7. SON submits that Mr. Ritchie’s evidence should be accepted.

16 Evidence of James Ritchie, Transcript vol 7, May 16, 2019, p. 733, lines 11-19 and p. 735, line
3top. 737, line 5.
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EVIDENCE

1. Vernon Rootds a traditional knowledge holder from Saugedtis Anishinaab@owin
name isO .G DD 6dRi$sWhich means black blue herbrHe is of the bear clah.His first

language is Anisinaabemowirs.

2. He has both an Anishinaabe traditional education and a European edfiddédras held
many administrative andeadershippositions in s community and in wider Anishinaabe
organizations, includin@and Adminstrator, CouncillorandChief at the Saugeen First Nation

and Grand Chief of the Union of Ontario Indiatée is now retired.

3. His Anishinaabe education began with gniandfather, who taught him language, styles of
life, medicines, and spiritualutiook® His education continued with ceremonggh as the rain

danceat various Indigenous communitiés.

4, He is a pipe carriewhich was bestowed on him when the tradiilgpeople involved with

the rain dance decidédwas appropriate for hirh.The pipe is a sacred item used for prayifr.

! Evidence of Vernon Rde, Transcriptvol 5, May 13, 2019, p426, lines2-4.

2 Evidence of Vernon Root&ranscriptvol 5, May 13, 2019, p426, lines11-15.

3 Evidence of Vernon Root&ranscriptvol 5, May 13, 2019, p429, lines 611.

4 Evidence of Veron Roote;Transcriptvol 5, May 13, 2019, p429, line 12to p. 430, line 7.
®> Evidence of Vernon Root&ranscriptvol 5, May 13, 2019, p427, line 19 to p 429, line 5.
6 Evidence of Vernon Root&ranscriptvol 5, May 13, 2019, p429, lines 1420.

" Evidence of Vernon Root&ranscriptvol 5, May 13, 2019, 9430, line 8 to p 431, line 9.
8 Evidence of Vernon Root&ranscriptvol 5, May 13, 2019, p431, lines 1015.

® Evidence of Vernon Root&ranscriptvol 5, May 13, 2019, p431, lines 1619.
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Roote explained that the responsibilities of a pipe carrier artloU\ DQG DELGH E\ WKH&

Grandfather Teachings andtry BH WKH EHVW KXPDQ EHLQJ WKDW WKH\ FD

5. OU 5RRWH KDV ZULWWHQ D HR &paiRr& @iOpd@osdiD@itimyyt : L Q

as follows:

The book that | put together was meant to help
students, and perhaps those peegie wereasking

of my past and my involvemeand working with the
community and people.

The book is broken down into sevigachings. And

in those seven teachings | tipd make a biography
of myself, and also thevents that | was involved
with so that peoplean understand that if you're
going to obtaintrust and respect from people
throughout théand, and throughout the community,
then youmnust act in a certain way and try and be that
person that they expect you to be in a good way.

So | tried to put althat together irthe book so that

students who are asking mectume and speak about

myself at local higlschools perhaps, whatever event

took place, andl was able to use that as my guiding

+my guiding speech or guiding teaching to thE€m.
6. Mr. Roote tesfied about a wide range of mattersicluding the social and political
structuref the AnishinaabeAnishinaabe customs, AnishinagiErspectives on the land and the
water, Anishinaabe spirituality6 21V VHQVH RadiwiraUkddwedg&houtwars with

the Haudenosaunee, traditional knowledge about treatiaing, fishing and gatheringndsome

relatively recent events at which he was present

7. Throughout his testimony, Mr. Roote was careful to specify which knowldgeassed

down to himfrom traditional knowledge holders, which came to him from reading documents,

10 Evidence of Vernon Root@ranscriptvol 5, May 13, 2019, p431, line 25 to p 432 line 5.
11 Evidence of Vernon Roote, Transcript vol 5, May 2319, p 432, line 12to p. 433line 5.
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whichwas from his personal experiene@d which was from more than one of these soufees.

instance, Mr. Roote testified that:

(@) The evidence he gave about the Three Firesféleracy and other Indégous
nations in the Great Lakes area came from people he had talked to, but also from
reading documents. For theaditional side of the knowledge he namesl his
sourcesLivingston Nawahk, Alex Roote,James Mason, Roy Wesley, Robert

Nashkewa, Wilmer Nadjiwgrand Frank Solomotf.

(b) His evidencabout customs of control of the territory came ftbesesame people
whom he consideredknowledgeable in oral histomyhich had been passed down

to them, whichthey were passing on to hith

(c) At a young age his parents had taken alharound Lake Huron and Georgian Bay
That knowledge he blended with oral historyctmtribute to his understanding of
wherethe indigenous communities around Lake Huron/Georgiay Bere and

how they livedt*

(d) His knowledge of the extent of SON territory came fitooth historical documents

and oral history?®

(e) His knowledge otteachings about grave siteame fromthe Seven Grandfather

Teachings, which had been imparted to Fiom ayoung age?®

12 Evidence of Vernon Root@ranscriptvol 5, May13, 2019, p436, line 2 to p 437, line 23.
13 Evidence of Vernon Root@ranscriptvol 5, May 13, 2019, 446, lines 39.

14 Evidence of Vernon Root@ranscriptvol 5, May 13, 2019, p450, lines4-22.

15 Evidence of Vernon Root@ranscriptvol 5, May 13 2019, p462 line 17to p. 463 line 3.
16 Evidence of Vernon Root@ranscriptvol 5, May 13, 2019, p475, line 17 to p 478, line 3.
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() His knowledgeabout Treaty 72 included comments he had heard from his

grandmotherisabel Roote, Chief James Mason, and other members of CHuncil.

(9) +LV NQRZOHGJH DERXW WKH +XURQ DVNIrQutHeRU 6217\
Haudenosauneeame from his grandfath&t Knowledge about théattle that

resulted inSkull Moundis well-known with the Saugeen communtfy.

8. SON submits thathese examples show both that Mr. Roote has a precise memory about
what knowledge habeen passed down to him and from whom, and that he is forthright in

explainingother sources of his knowledg@&herefore his knowledge can be considered reliable.

17 Evidence of Vernon Root@ranscriptvol 5, May 13, 2019, p484, line 16 to p 485, line 7.
18 Evidence of Vernon Root@ranscriptvol 5, May 13, 2019, p488, line 15 to p 489, line 4.
19 Evidence of Vernon Root@ranscriptvol 5, May 13, 2019, 2490, lines 6.



RELEVANCE AND WEIGHT OF FRANK SHAWBEDEES’S
EVIDENCE

1. Franklin (Frank) Shawbedees was a witness whose evidence was entered under Rule 36 of
the Rules of Civil Procedure. His examination-in-chief was conducted on September 13, 2002, and

his cross examination was conducted on December 4, 2002.

2. Mr. Shawbedees was born on April 2, 1939,! in Saugeen, went to school there, and lived
in Saugeen most of his life.? His aboriginal name was Squdahpinnehshee,®> He primarily spoke
Ojibway, or a combination of Pottawatomi, Ojibway and Odawa, growing up.* He was a member
of Saugeen First Nation, and he identified as Pottawatomi and Ojibway. He was part of the loon
clan.® He also belonged to the Three Fires Confederacy.® Mr. Shawbedees’ mother, step-father,
and the grandparents he knew were all from Saugeen as well.” He was elected as a councillor in

1969 and served as a councillor for many years.®

! Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 5, line 4.

2 Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 7, line 22 to p. 8, line 6.

3 Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 4, lines 17-26.

4 Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 6, lines 26-28; Rule 36 Evidence of Frank Shawbedees, December 4, 2002, Exhibit 3948,
p. 8, line 10 to p. 10, line 8.

> Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 5, line 14.

6 Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 5, lines 7-12.

7 Rule 36 evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 5, line 15 to p. 6, line 17.

8 Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 17, line 21; Rule 36 Evidence of Frank Shawbedees, December 4, 2002, Cross
examination, Exhibit 3948, p. 35, line 28 to p. 36, line 6.
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3. Mr. Shawbedees testified on the following subjects:

(a) The integration of Pottawatomi into SON;’

(b) His knowledge respecting treaties, including the circumstances of the treaties, and

the exclusion of water territory and shorelines from the surrender; '°

(©) Fishing and hunting, including where it was done, and where smoke houses were

located;'!

(d) The relationship between the Indian agent and Chief and Council and the band;'?

and
(e) The Iroquois (or Haudenosaunee) Wars.'?
4. This evidence is relevant to the identity of SON, harvesting rights, limitations and laches,

and SON’s control over SONTL.

? Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p.8, line 7 to p. 9, line 10; Rule 36 Evidence of Frank Shawbedees, December 4, 2002, Cross
examination, Exhibit 3948, p. 5, line 23 to p. 15, line 19.

10 Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 9, line 11 to p. 12, line 22; Rule 36 Evidence of Frank Shawbedees, December 4, 2002,
Cross examination, Exhibit 3948, p. 20, line 25 to p. 30, line 27 and p. 60, line 8 to p. 80, line 25.
' Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p.12, line 23 to p. 13, line 27.

12 Rule 36 Evidence of Frank Shawbedees, September 13, 2002, Examination-in-chief, Exhibit
3947, p. 13, line 27 to p. 19, line 25; Rule 36 Evidence of Frank Shawbedees, December 4, 2002,
Cross examination, Exhibit 3948, p. 30, line 28.

13 Rule 36 Evidence of Frank Shawbedees, December 4, 2002, Cross examination, Exhibit 3948,
p. 19, line 24 to p. 20, line 24.
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5. Mr. Shawbedees was clear about where and how he learned the information he shared.'*

SON submits that he was a credible witness, and his evidence should be given weight.

14 See, for example, Rule 36 Evidence of Frank Shawbedees, December 4, 2002, Cross
examination, Exhibit 3948, p. 51, line 6 to p. 60, line 7.
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1. Greg Sikma is an employee of the Ministry of Natural Resources and Fdristrgikma
was called by Ontario to explain the creation of maps tendered by Ontario as exhibits purporting
to be illustrations oparts of the Peninsula that are describecentainhistoricaldocuments that

areexhibitsin this trial? Mr. Sikmatestified to the process he employed in creating the maps.

2. SON does not disput@e U 6 LNPDYV HYLGHQFH DERXW WKH GLOLJHC

the mapsOU 6LNPDTV HYLGHQFH DOVR FRQILUPHG WKH IROORZLC

(@) the instructions about whatould be illustrated on the maps Mr. Sikma created
FDPH IRUP 2QWDULRYVatherHddd @omFRY QWHOPDYV RZQ
interpretation ofall the historical documentéhe only looked at two historical
document§ or any interpretation or opinion from a historian about the historical

documents the maps purport to illustrate;

1 Evidence of Greg Sikma, Transcript \8f), February 3, 2020, p. 10196, li2éto p. 10197, line

1.

2 OOXVWUDWLRQ RI 7TUDFWV ,QWHQGHG IRU WKH 1DZDVK DW 2
Caughnawga Mohawks and the Crediftississaugas basedpart on Exibit 1873, 2175 Exhibit

4866 ,OOXVWUDWLRQ RI 7UDFWV ,QWHQGHG IRU WKH 1DZDVK D\
Bay, Caughnawaga Mohawks and the Credit Mississaugas based in patiloib 173, 2401,

2449, 2175, Exhibit867, lllustration of approximate area described irhibit 2095 (Keatind] V

proposal to the Chiefs and PrindigMen, 5 July 1854), Exhibit4868 Illustration of Bruce
Peninsulawith approximate acreage of North and SoR#gions, Exhibid869 lllustration of
ApproximateAreas Described in Ex 2104, Ex 21@xhibit 4870; Illustration of Approximate

Areas Deacribed in Ex 2120, Exhib#871; and Treaty 72 Reserves and Caughnawaga Tract at

the Start of 1856, Exhib#872

3 Evidence of Greg Sikma, Transcript vol 80, February 3, 2020027, line 9to p.10278§ line

1.

4 Map of the Saugeen Indian Peninsula Shewing the Township of Ablemarle, Keppel and Amabel,
Exhibit 2401;Copies of Extracts of recent Correspondence respecting Alterations in the Indian
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(b) Mr. Sikma did not have anmgontact or interaction with Dr. Gwen Reinteand

(c) the instructiongrom Ontario counsel included Google mdpa were images of
what the maps should look like, and Mr. Sikma agreedhbatreatedthe maps

(Exhibits 48664972) basednthese Google mags

3. IQ OU 6 LIN énhizffexaminationOntario counsel askedrhi xin respect of each map
+whetherthere was an differentway Mr. Sikma could have illustratétiese maps. On cross
examination, Mr. Sikma clarified that answering those questigrise assumed he had to obey

the instructions andarameters he was given by Ontdeigal counsel.

4, SON submits that Mr. Sikmprovideda fair summary of how he was instructed to and

how he created the maps. Based on his testimony, SON submi2 & DULR YV PDSV DW ({
4866 Exhibit 4867, Exhibit 4868 Exhibit 4869 Exhibit 4870, Exhibit 4871and Exhibit 4872

should be givetittle to no weight because it is clear that theysaneply illustrationsR1 2QWDULR{V
OHJDO FRXQVHOTV LQVWUXFWLRQV DQG WK tham@efleetiors UHW D W
of independent historical inferetation of these documettg an expert witnesd his isexplained

in further detaiintheaSSHQGL[ UHJD U G L QUEADIW £36648Y I (XppeDdkE Tab

53).

Department in Canada Despatches from the GoverrGeneral of CanadagExhibit 2175;
Evidence of Greg Sikma, Transcrigih\80, February 3, 202(. 10284 lines 825.

®> Evidence of Greg Sikma, Transcript vol 80, February 3, 20200278lines 26.

®Evidence of Greg Sikma, Transcript vol 80, February 3, 202)288, line23 to p. 10291line
22.

" Evidence of Greg Sikma, Transcript vol 80, February 3, 20210201 line 23 to p.10293 line
14.



RELEVANCE AND WEIGHT OF TROY UNRUH’S EVIDENCE

1. Mr. Troy Unruh was called as a witness by the Defendant Township of Georgian Bluffs on
behalf on all of the Municipal Defendants except for County Grey.! Mr. Unruh has worked for
Georgian Bluffs since June 19, 2006.2 He is currently the utility co-ordinator for the Municipality,
arole he started in 2015. He has previously worked for Georgian Bluffs as a plow operator, a grade

operator, and acting road supervisor.’

2. Mr. Unruh’s testimony was focussed on what Georgian Bluffs does respecting construction
and maintenance of roads, the minimum maintenance standards Georgian Bluffs must meet, and

his own roles and responsibilities in that area.

3. For the reasons explained in Appendix E, Tab 14 respecting the relevance and weight of
the evidence given by Ms. Wendi Hunter, Mr. Unruh’s evidence is irrelevant to this stage of the
proceedings, and belongs in Phase 2 of this trial when discoveries with the Municipalities have
been completed. As with Ms. Hunter’s evidence, Mr. Unruh provided a broad overview of his
knowledge respecting the Georgian Bluffs road network, and specifically its construction and
maintenance. He did not get into detail with respect to the roads on a road by road basis, making
his evidence similarly incomplete. Again, all the Court has been provided with are broad
statements, without the necessary detail to determine to which roads the broad statements apply,

and to which they do not. For example, it was clear from Mr. Unruh’s testimony that there are

! Submissions of Counsel for Bruce County, Transcript vol 95, March 12, 2020, p. 12279, line 1
to11.

2 Evidence of Mr. Troy Unruh, Transcript vol 95, March 12, 2020, p. 12332, lines 1-4.

3 Evidence of Mr. Troy Unruh, Transcript vol 95, March 12, 2020, p. 12332, lines 5-23.
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varying maintenance requirements and levels of use associated with different types of roads.* But
no information has been provided about which of the roads in Georgian Bluffs require which level

of maintenance.

Relevance and Weight of the Evidence of Ms. Wendi Hunter,
Appendix E, Tab 14

4. For these reasons, Mr. Unruh’s evidence should not be relied upon in Phase 1 of this trial.

4 See, for example, Evidence of Mr. Troy Unruh, Transcript vol 95, March 12, 2020, p. 12340, line
15 to p. 12344, line 23 - there are different minimum maintenance standards for different
classifications of opened roads; p. 12347, line 19 to p. 12348 line 14 - some unopened roads are
still driven on; and p. 12352, line 19 to p. 12353, line 3 - not all unopened roads would be passable.
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EVIDENCE

1. Prof. Valentine was qualified as:

Linguist, qualified with expertise in the
Anishinaabemowin language and its various dialects
spoken  in  Quebec, Ontario, Manitoba,
Saskatchewan, Alberta, Michigan, Waisconsin,
Minnesota and Montana; and capable of giving
opinion evidence about the Anishinaabemowin
dialects spoken at Saugeen First Nation and the
Chippewas of Nawash First Nation, their
relationships to the dialects of surrounding
communities, and what conclusions can be drawn
from these dialectical variants.'

SUPPORTING QUALIFICATIONS
2. Prof. Valentine has a B.A., M.A. and Ph.D. in linguistics, and is a Professor of linguistics

at the University of Wisconsin.?

3. He has 28 scholarly publications.® He has created an online Anishinaabemowin dictionary,
which he has continuously updated for more than 25 years, together with Prof. Mary Ann Corbiere.

The dictionary now contains about 13,500 entries.*
4. He has also published an Anishinaabemowin reference grammar, which he described as:

It is a reference grammar, again focusing on the very
same dialects. It's 1100 pages, so a massive tome. I'm

! Court ruling on qualification, Transcript vol 10, May 23, 2019, p. 1100, line 23 to p. 1101, line
11. See also lettered exhibit C1.

2 Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1097, lines 12-19.
3 Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1098, lines 8-11;
J. Randolph Valentine Curriculum Vitae, Exhibit 3992.

4 Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1098, line 12 to p.
1099, line 2.
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trying to, exhaustively as I possibly could, document
the language of these specific dialects.

5. He frequently teaches courses on the Anishinaabemowin language.’

6. Prof. Valentine has been called upon in four pieces of treaty litigation, concerning how the

Anishinaabemowin language relates to treaty interpretation.®

7. For three years he was editor of the papers of the Algonquian conference, which is an inter-
disciplinary conference bringing together scholars of every field related to Algonquian people

(which includes Anishinaabe and others).’

METHODOLOGY
8. Prof. Vale Q W L €hHDY Yhesis (1994) was an analysis of variations of dialects of

AniVKLQDDEHPRZLQ W UHFHLYHG DQ DZDUG JLYHQ
significant research on an Indigenous language in the Americas, North, Central and South
$ P H U B RBsearch for his thesis involved going to Anishinaabe communities from Québec to
Alberta and working with Anishinaabemowin speakers in each community.” Prof. Valentine then

mapped out patterns showing the linguistic relationships between different communities.!® In

> Bvidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1100, lines 3-10;
J. Randolph Valentine Curriculum Vitae, Exhibit 3992.

¢ Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1100, lines 11-20.
7 Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1099, line 15 to p.
1100, line 2.

§ Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1097, line 20 to p.
1098, line 7.

? Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1113, lines 4-14.
10 Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p.1116, line 8 to p.
1117, line 3.

WR WKF
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preparing his expert report, he relied very much on this thesis, the conclusions of which he stills

stands behind,!" after much continued research on Anishinaabemowin dialects.'?

0. SURI 9D O &gWrepQrHffiidws a similar methodological approach as his PhD
thesis. Specifically, he undertook an analysis of variations in Anishinaabemowin dialects at

Saugeen and Nawash and the Anishinaabe communities closest to them geographically.'?

10. At one point in his report, Prof. Valentine mentioned, in passing, an article by ethnologist
Ed Rogers. Prof. Valentine explained in his testimony that he did not rely on that work for his
conclusions, which are founded in linguistic analysis. Instead, he referred to the article by Rogers

only as some background comparison.'*

11. SON submits that Prof. Valentine is highly qualified in Anishinaabemowin linguistics,
especially the analysis of variations of dialect, and that the subject matter of his report is at the

very core of his expertise. Therefore his opinions should be given substantial weight.

1 Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1117, line 21 to
p. 1118, line 2.

12 Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1117, lines 6-20.
B'. 5DQGROSK 9DOHQMdlyiHof théLSPedck loV WMibgewas of Nawash and
6DXJHHQ )LUVW 1DWLRQW:.2 ([KLELW

14 Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1118, line 16 to
p. 1119, line 6, referring to - 5DQGROSK 9D O i€ MhdlyQiH of thel SpekohLof
&KLSSHZDV RI 1DZDVK DQG 6DXJHHQ )LUNBYbdDWphrid Qeé”
also Evidence of Prof. J. Randolph Valentine, Transcript vol 10, May 23, 2019, p. 1177, line 22 to
p. 1178, line 7.



RELEVANCE AND WEIGHT OF ALEXANDER VON
*(51(796 (9,'(1&(

1. Dr. Alexander von Gerneés an anthropologist whiestified asa witness for Canada. His

testimony was focussed anal histories antiow they should be interpreted.

2. ‘U YRQ *HUQHW ZzZDV TXDOLILHG DV DQ 3DQWKURSRORJ
expertise in the use of archaeological evidence, written documentation, and oral histories and
traditions to reconstruct past cultures ofligenous peoples and their history of contact with

(XURSHDQ QHZFRPHUV WKURXJKRXW &D&®DGD DQG SDUWV RI \

General Credibility

3. Dr. von Gernet was an extremely difficult witness. He refused to make reasonable
concessions in cross examinatisuggesting he is so firmly entrenched in his position he cannot

provide useful evidence to the Caufbr example:

(&)  After much cross examination dime point, he would not move from his assertion
that the geological evidenda this casedoes not corrotrate oral histories,
FKRRVLQJ LQVWHDG WR FRQIXVLQJO\ VWDWH WKDW 3
WR D SRVVLEOH LQWHUSUHWDWLRQ RI WKH VWRU\ DV
4 «KDW ,fP VD\LQJ LV \RX KDYH D VWRU\ 7KHUI
no assumptions in the story, WV VLPSO\ D VWRU\ WYV D
story and perhaps the people who tell the story

EHOLHYH LW WR EH WUXH EXW WKHUHYV QR HYLG
LW WYV MXVW D VWRU\ WKDWTfV DOzZD\V EHHQ V

! Decision of the Court, Transcript vol 53, October 21, 218698 lines 4.1 andp. 6715 lines
24-25,
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about how many, many, many years agd/ KH\ GRQTW

know how long ag, but a long time ago we used to

KDYH JLDQW EHDYHUV $QG WKHQ ODWHU LWTV
WKDW WKHUHYV SURRI RI WKDW WKDW JLDQW EH|
thing and they existed and they existed 10,000 years

ago. Would that not be:putting aside whether you

W K L QpMolak\etov possible, is that fact nothe

geological fact not a corroboration for the premise

that that original story could have preserved a

memory of a time when the Anishinaabe lived with

giant beaver?

$ WIV QRW D WRWiLIRIE&RpiebeVWsfL R Q
external evidence leading to a possible
interpretation of the story as having historicity.
[Emphasis added.]

(b) Dr. von Gernetinitially refused to acknowledgen cross examinatiothat the
breaking of the Nadowagarrier would have been a dramatic event, despite having

given such evidence already in chief.

Q. Now, finally, the breaking of the Nadoway
Barrier. | believe you acknowledged in your
testimony inchief that this would have been a
dramatic event, wouldou agree?

A. Well,  would agree that the geological assessment

E\ VFLHQWLVWYV VXJJHVWYVY WKDW LW ZDV 3DEUXS
term that was used in the scientific publication that

was relied on by Dr. McCarthy.

When his previous testimonwhere he called the breaking of the Nadoway Barrier

D 3G UDP D W w&s puytellwyDr. von Gernet argued about wording:

2 Evidence of Dr. von Gernet, Transcript vol 73, January 14, 2020, p, @53 to p. 9544, line
2.

3 Evidence of Dr. von Gernet, Transcript vdl, danuary %, 2020, p9654 lines 715.

4 Evidence of Dr. von Gernet, Transcript vol 73, Januan2020, p. 9465lines %13; Evidence
of Dr. von GernetTranscript vol 74, January 15, 2020, p. 996 16 to p. 9653ine 20.
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6R ,IP SXWWLQJ WR \RX 'U YRQ *HUQHW WKDW
your testimony was that in fact the Nadoway Barrier,

that was your one exnple of something that would

in fact have been, in your view, significant?

$ , GLGQTW VD\ LW ZRXOG LQ P\ YLHZ EH VLJQLI
could understand how a dramatic event like that
could stimulate interest and give rise to stories.

He then walked back hisarlier testimony, questioning how long it actually took
for the barrier to break, and the meaning of the word abruptly in the geological

context despite having no qualification to provide an opinion respecting geblogy

(c) When the Court asked whether tRXOG EH 3UHDVRQDEOH WR FR
$QLVKLQDDEH UHO\LQJ RQ RUDO RUDOLW\« WR FRQY
LQ GRLQU VRRQ *HUQHW VWDWHG WKDW 3>W@KHUHYV
time they put more effort into preservingethoral literature as a consequence of
LWV RUDWhemit\was then put to him that the fact that communities have
internal checks is in fact evidence of them taking more care to preserve their oral
literatures, Dr. von Gernet would not move off @ mitial position, but rather
suggested that internal checks might be a new development, implying that they are

thus not evidence of extra care being taken with oral histories:

And more to the point is, even if there was evidence
in the 28'century ama@@J (OGHUV WRGD\ , GRQYW NQRZ
how we can possibly know whether those same

®> Evidence of Dr. von Gernet, Transcript vol 74, January 15, 2020, p, B6& 21, to p. 9656
line 4.

® Evidence of Dr. vo Gernet, Transcript vol 74, January 15, 2020, p. 9656, liids 5

" Evidence of Dr. von Gernet, Transcript vol 74, January 15, 2020, p. 9671,-hes 3

8 Evidence of Dr. von Gernet, Transcript vol 74, January 15, 2020, p. 9671, liids 11
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checks existed in each and every generation in the
past. So it becomes sort of an insoluble problem.

4, This final point is also an example 6fJ Y R Q * Klufthél pergpective frm his voir

dire to his testimony. At his voir dire, before it was clear he would be allowed tcegpest

evidence at triaDr. von GernetD JUHHG WKDW LQWHUQDO FKHFNV ZLWKLQ D
be sufficient not to guarantee historical relidijlbut to provide confidence that on the balance of
SUREDELOLWLHYV WKH\ B LakerkKvh&hwirg eider@aditial) 'O IYIREOHH U QH W T

perspective seemed to change:

But my overall point is that the existence of those
kinds of internaimechanisms, while it may lead to a
circumstantial probability of reliability is not
necessarily the caseé.

5. Dr. von Gerneultimately suggestd in the passage frorhis evidenceguotedabovein
paragrapl8(c) that internal checks could be a new developrremimay not have existed in past
generatios.’? This representsa significant shift in his view between his voir dire and hisal

evidene.

6. 'U YRQ *HUQHWTTV FUHGL E Lhislsigdestidn ok crogKekdmitaioR thatH G E\
hsHYLGHQFH PLJKW FKDQJH VRPHKRZ LI KH KDG 3WKH DGYDQW
LV JRLQJ WR EH FKDUDFWHUL]HG LQ DUJXPHQW fFdte@ddZ \HUV D

he made \Wwen being pressed on the assumptions he claimed weresagcts believe the oral

° Evidence 6Dr. von Gernet, Transcript vol 74, January 15, 2020, p. 9672, line 24 to pli9&73

13.

10 Evidence of Dr. von Gernetranscript vol 520ctober 11, 2019, p. 650lnes21-24.

11 Evidence of Dr. von Gernet, Transcript vol 74, January 15, 202867, lines 1014,

2 Evidence of Dr. von Gernet, Transcript vol 74, January 15, 2020, p. 9672, line 24 to p. 9673
line 13.
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histories were based on eyewitness accolirfeis comment suggests that Dr. von Gernet was
testifying more as an advocate for his way of viewing oral histories than an impartial witness.
When it was pointed out to him that he slibnot be concerned with how the claim would be
FKDUDFWHUL]JHG LQ OHJDO DUJXPHQW KH XOWLPDWHO\ DFNQ

WHVWEPRQ\ ’

7. This brings upthe concernSON UDLVHG GXULQJ 'U YR@atrBrUWQHWTTV YF
Gernethas assumed the role of advocateiovidingevidence'® This was based on that fact that

he:

€)) included references to cases where courts had treated his evidence favourably, and
omitted cases where courts did not accept his evidence fronjuliimately
exduded long report providing a misleading representation of how his work has

been received by court8

(b) usal, in hisexcluded long report, a cautionary talened at castingoubt on the

reliability of oralhistorythat hal nothing to do with the facts of this cade

13 Evidence of Dr. von Gernet, Transcript vol 74, January 15, 2020, p. 9645, s 14

14 Evidence of Dr. von Gernetranscript vol 74January 15, 202@. 9646, line 3.

15 Ruling of the CourtTranscript vol 8, October 21, 2019, p. 6698, linEs-17.

16 Evidence of Dr. von Gernet, Transcript vol 52, Octabigr2019, p. 6491line 19 top. 6496,
line 17.

17 Evidence of Dr. von Gernet, Transcript vol 52, October 11, 2019, p. 6499, {fhes 1
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(c) has previously published opiniorgsiticizing the Supreme Courdf Canadd]V
instruction that oral history and traditions be placed on equal footing with historical

documats:'®

(d)  overwhelmindy has provided eviehce on behalf of governments and against
Indigenous parties: heas testified34 times as an expert witness, 21 of whieh
was retained b¥anada, by provincial governments, antltimesby U.S. State
governmentsandLQ DOO FDVHV 'U YQRFQ *Z2DMQH W TV HANSIREH H
evidence tendered by Indigenous parties or parties that werelesgtified as
Indigenous. Similarly, he has written 72 expert reports, all for government

parties'® and

(e) applied an unreasonably high standafdscrutiny to oral history evidence, as

discussed in detail below.

8. Althoughhis longreportcontaining the evidence described at para 7(a) and (b) a@Es/e
excludedthe evidence he ultimately did give in this Court echoed thesmlesl nature that was

evident inhis long reportThis should be considered when the Court assesses his credibility

0. Given how entrenched he is in his position, #relevidence that he has taken on the role

of an advocate for the CrowDy. von GernefflV HYLGHQFH V¥eR/ Mte@eg. JLYHQ

18 Evidence of Dr. von Gernet, Transcript vol 52, October 11, 2019, p. 6503, ling 86504

line 23 Alexander von Gernet3: KDW P\ (OGHUV WDXJKWasReMderR&JBDO WUD
$ERULJLQDO /LWLJIJDWLRQ" ([KLELW

19 Evidence of Dr. von Gernet, Transcrigil 52, October 11, 2019, p. 6545, line 16pt065%,

line 3; Curriculum vitae of Dr. von Gernet, Exhil#i813 pp. 8-19.
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Oral histories held to an inappropriately high standard
10.  Although he denied it during his voir dire, the applicatiobof YRQ *HUQHW({V DSSU
would essentially mean that oral histories could not be given independent weight, and must be

comroborated by numerous pieces of evidence to be believed.

11. During his voir dire,Dr. von GernetGHQLHG WKDW KH KDG DQ 3D SULRI
KLVWRULHYV DQG WUDGLW L RQH¢ aBdJdtirkdd ¥hat RisJpoSitdiovas not@hatH O L D E
onecoXOG QRW JLYH LQGHSHQGHQW ZHLJKW WR RUDO KLVWRU\
anywhere on record that | actually make such a generalization. The generalization is one that | do
QR W V X'SRaiRdy,We contends, both in voir dire and i thial evidence, that his position

3KDV DOZD\V EHHQ WKDW WKHVH PDWW-HDV HK BRMig\oRe EH ORR
example of a case where he interviewed elders at Buffalo Narrows and gave the oral histories of
those elders independentwd KW DQG VWDWLQJ *WKHUH ZDV QR FRUUREI

UHDVRQ QRW WR JLYH LW ZHLJKW ~

12. Laterin his evidence, however, once he had been qualified to testify as an expert, he walked
this position back, essentially restricting instances wheakhistories can be given independent

weight to stories that are only passed on for a generation or two:

Q. But would you not agree, and you spoke in your
voir dire about thetyou clarified that your position

is not that oral traditional stories should never be
given independent weight, that to give a story
independent weight you would simply need to accept

20 Evidence of Dr. von GerneTranscript vol 520ctober 11, 2019, p. 650ness-11.

21 Evidence of Dr. von Gernetranscript vol 520ctober 11, 2019, p. 651Bnes 811.

22 Evidence of Dr. von Gernet, Transcript %@ October 112019 p.6505,lines15-17; Evidence
of Dr. von Gernet, Transcript v@R, January 13, 2020, p. 9324, line to/p. 9325 line 4.

23 Evidence of Dr. von GerneTranscript vol52, October 11, 2019, p. 6508nes 2122,
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it without pointing to anything in support of it. THay/
truly giving a story independent weight.

A. There are times when we really have no choice at

all, and there are times when it is moreover apparent

that the probability of a story being correct is quite

high and that it is in fact a reasonable recomsion

of what happened. But these tend to be relatively
shortterm traditions often of a generation or two.

The reason why we can have some confidence in

these stories is because of the context in which
WKH\fUH WROG QG WKHLU FRQWHQW

13.  Dr. von Gernet als does not accept that mnemonic devices could assist in preserving oral

histories When asked about birch bark scrolls, he stated that they

unfortunately did not result in the preservation of

traditions in the long term, much like wampum belts.

Because yo always had to have that link between

the symbol and the oral tradition that goes with it,

DQG DV VRRQ DV \RX ORVHtHW& KDW OLQN LWTV QR

tradition is lost. Sotand the mnemonic device no

longer functions the way it was originally intendeéd.
14. Theconsequence of this approach is that as time continues to pass, it becomes harder and
harder for Indigenous communities to provide any evidence of anything that happenentpot,
or in early interactions with Europear&en now, this falls welloutssH R1 'U YRQ *HUQHW T
RU WZR JHQHUDWLRQ ™ OLPLW I 'U YRQ *HUQHWYIYV DSSURD
than one or two generations could effectively only be accepted if corroborated. This is completely
contrary to the Supreme CowftCanaddlV GLUHFWLRQ WKDW RUDO KLVWRU\ \

footing with other types of evidence: documentary evidence does not have ati@xgate after

which it needs independent corroboration.

24 Evidence of Dr. von Gernet, Transcript vol 78ndary 14, 2020, p. 9546, line20.
25 Evidence of Dr. von Gernet, Transcript vol 74, January 15, 2020, p. 9668, [i2€s 12
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Mitchell v MN.R, [2001] SCR 911 at para 3®laintL1 VY] %RRN RI
Authorities, Tab 4&ndDelgamuukw v British Columbi§l997] 3
SCR 1010 atpara8430DLQWLIIVYT %RRN RI $XWKRULWLHV 7D

15.  Other courts have found thal Y R Q * HppeathMgiNconsistent with Canadian law.
In the recent Federal Court decisatson v. Canadaustice Phelafound this aspect of Dr. von

*HUQHWIYV HYLGHQFH WR EH *QRW ZRUNDEOH RU FRQVLVWHQ

However, | am concerned about Dr.@ *HUQHW V
idea that the archival record provides a baseline from
which to assess oral history. The idea of an archival
record providing a  historicdEDVHI®LQH"
problematic because the Court is to place oral history
and documentary evidence on equal tifog
(Delgamuukwat para87). If the Court accepted the
premise that one type of evidence can provide a
baseline for another, it would assume without proof

in the particular instance, that the baseline evidence

is inherently better or more reliablédis near
insistence on corroborating documentary
evidence is not workable or consistent with the

law.

Such a premise, particularly in aboriginal
litigation, would tend to undermine the history of

a people who relied on oral rather than
documentary communications The task of the
Court is to take the multiple sources of evidence and
reach conclusions from the whole of the evidence.
[Emphasis added.]

Watson v Canad&020 FC 129 at paras 64 and 63O DLQWLIIVY % RRN
of Authorities, Tab 111

16. The judgment iWatson WCanadais not an outlier: other courts have also found similarly.

See alsaMohawk Council of Akwesasne v. Canada (Minister of

National Revenue M.N.R.) [1997] FCJ No. 882t para. 93D 11 G

Mitchell v. Canada (Minister of National Revenud.N.R.) [1998]

)&- 1R )&$ UHYYG RQ RWKHU, JURXQGYV 6 ¢
SODLQWLIIVY %RRN 8 $XWKRULWLHV 7DE

7TVLOKTRWIILQ 1DWLRQ2007 BASCWI0@KpakaR O X P EL D
154 30ODLQWLIIVY % RRNI1I®D $XWKRULWLHV 7DE
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Unhelpful methodology
17.  Dr.von Gernefl ¥V F L H Qriathodolegy is not at all clear, despite being asked questions

about it in examination in chief, cross examination, additional questions by the Court. In
essence, though, his method seems to bex&mine stories and evidence criticallyhig is

unhelpful sincehis is already the task the Court is undertaking.

18.  When discussing his methodology, Dr. von Gemetlained thabne should not have an
a priori stance on whethan oral history has historicity, and that it needs to be assessadse
by-case basi&® He also stated that in this cas88 KH KLVWRULFLW\ RI WKH VWRUL!

FR QV L & Mben Gsked to explainis *VNHSWLFDO DSSURDFBxplaméd tRdt DO W UL

IWTV QRW WKDW \RX DGROR@PIWNHSWLFDO SRVL
adopt skepticism as a position; that would be quite

unscientific because that already sort of leads to a

confirmation bias. Rather | follow Michael

6KHUPHUYV GHILQLWLRSIen iWKDW VNHSWLFLVP |
D PHWKRGRORJ\ LWYV GRWoD SRVLWLRQ ,Q IDFV
the most important methodologies of science. You

do not take anything on its face but you examine it

critically.?®

19. When pressed to explain on cresamination, he statdtiat he did not use the scientific

method of testing hypotheses, which hiemed to as the¢ K\ S R WHEHMGDHERNV L Y, HuP HW KR G

UDWKHU XVHG 3VFLHQFH ZULW ODUJH’

KDW ,fP UHIHUULQJ WR LV VFLHQFH ZULW ODUJ!
writ large is not exclusively the hypothetico

deductive method, rather it is an approach to

understanding the real world, which is rigorous,

26 Evidence of Dr. von Gernet, Transcript vol 72, January 13, 202824 line 17 to p. 9325,
line 4.

27 Evidence of Dr. von Gernet, Transcript V@, January 13 2020, p. 9327, line8.7

28 Evidence of Drvon Gernet, Transcript vol 72, January 13, 2020, p. 988%2-13.
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skeptical, evidencdriven; and while it recognizes
the presence of subjectivities it also postulates that
objectivity is a +something one should strive for.

20.  Further elaboratingghen addressing questions from the Coluetstated:
6R ZKHQ , UHIHU WR 3VFLHQFH LQ P\ UHSRUW
WHVWLPRQ\ ,fP QRW UHIHUULQJ WR WKH K\SR
GHGXFWLYH PHWKRG ,T P 1aHeHUULQJ WR VFLHQFH
that is the wider understanding stience as a

rigorous process that has a skeptical stance and that
strives for objectivity?°

21, (VVHQWLDOO\ 'U Y RoekbhiQeHW §rdl IRstole& dit@ally. This is not

useful to the Couytas this is already whtte Court igequiredto do.

22. ThisLV LQ OLQH ZLWK UHFHQW FDVHODZ DVWH3NLQJ 'U Y
Canada the trial judgeVXPPDUL]HG 'U YRQ *HUQHWTV dsithedRIBFK VWI
skeptical case by case approach to oral history evidence, whichsdédcum assessing

the 3K L VW RofJdnfotalhistory, or the ability of an oral history to reflect the actual pEise

wWwWuLDO MXGJH WKHQ ZHQW RQ WR VWDWH WKDW KH 3IRXQG 'U
von Gernet did little to descrilveghat went into a skeptical case by case appraodaich is already

WKH &RXUWTYTV DSSUR Qde¢Delydrnukul  British. EaNiRBiA997 CanLlIl 302
(SCC),[1997] 3 SCR 101@t paraB7,153 DLR (4th) 193Delgamuuky) ~ (emphasis added)

3 O D L @wok of Xthorities, Tald8.

Watson v Canad&020 FC 129 at paras 63and 68ODLQWLIIVY % RRN
of Authorities, Talkl11.

29 Evidence of Dr. von Gernet, Transcript v@, danuary 14, 202@, 9498 lines 724.
30 Evidence of Dr. von Gernetranscript vol 74, January 15, 2020, p. 9665, lineg@.4
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Evidence respecting Archaeology
23.  Dr. von Gerneticknowledged on cross examination that he did not look at the history of
the presence of the Odawa on the Peala in his research.As such, his speculation about

whether or not th©dawa migrated there or developraitu should be given no weigFt.

Conclusion
24. Dr. von Gernet was an extremely difficult withess throughoutroisscexamination, and

refused to make reasonable concessions. His evidence also shifted from his voir dire to his
testimony following his qualification as an expé&rt. von Gernet took a much narrower approach

to the reliability of oral history evidenceén his testimony following his qualification. Dr. von

Gernet appeared to be advocating for his way of viewing oral histories, to the benefit of the Crown

and detriment of Indigenous communities, rather than acting as an impartial withessseor th
reasos, 'U YRQ *HUQHWIV HYLGHQFH VKRXOG EH JLYHQ YHU\ O
holds oral history evidence to is inconsistent with Canadian law, and the approach he advocates
for in assessing oral history evidence is already the one taken bys Qdisrevidence is thus of

no assistance to the Court.

31 Evidence of Dr. von Gernetranscript vol 73, January 14, 2020, p. 9562, line4@.2

32 See, for example, his claim th&you should neverever ever assumethat any modern
Indigenous group has bee that location since time immemorial, or for thousands of years,
never, because we have so many examples of the movement of Indigenous peoples all over the
FR QW L-GEWHdende of Dr. von Gernetranscript vol 72January 13, 2020, p. 9436, lings

10; and his claim that there 130 evidence of an in situ resident populatidévidence of Dr. von

Gernet, Transcript vol 73, January 14, 2020, p. 9459, fixles



RELEVANCE AND WEIGHT OF TESTIMONY OF TYLER
WENTZELL’S EVIDENCE

1. Mr. Tyler Wentzell is a military tactician and historian who was called to testify by
Canada. He was qualified as a military historian with particular expertise in Canadian military

history, and in the practicalities of military-police cooperation in the 19" and 20" centuries.!

2. He testified on the basis of two reports:

(a) 3% % ULWLYV KURI¢dstakdHQUAI\RI WKH OLOLWDU\ $LG WR &LYL
evaluates what a British Officer would have known regarding aid to the civil
SRZHU RSHUDWLRQV WKH 3FXOWXUDO FRQVLGHUDWI
officer in the 19" century; and the various law enforcement institutions available

to aid the civil power between 1836 and 1854.

(b) S3& RQVLGHUDWLRQV $IIHFWLQJ D OLOLWDU\ ([SHGLWL
$IDLQVW 6TXDWWHUV %HW Z Htt@ibes the 2@ British™ ZKLFK
military priorities between 1836 and 1854; the strength of British garrisons in the
Canadas; and the various practical considerations affecting a mission to launch a

SFRUGRQ VDQLWDLUH RQ WKH 3HQLQVXOD

! Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8337, line 7 to p.

8338, line 3.

2 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8338, lines 5-21;

Mr. Tyler Wentzell, 3$ % ULWLVK 2IILFHUTY 8QGHUVWDQGLQJ BVWKH 0
redacted November 22, 2019), Exhibit 4414.

30U 7\0HU :HQW]HOO 33&RQVLGHUDWLRQV $IIHFWLQJ D 0OLO
Peninsula against Encroachment by Squatters between 1836 and 1854 "~ ([KLELW
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3. Mr. Wentzell sought to assist the Court to the best of his ability. SON submits that his
cross examination revealed some of the key conclusions expressed in his report were based on
faulty assumptions stipulated to Mr. Wentzell by counsel for Canada, had little to no evidentiary
support, or were largely irrelevant to the issues in this proceeding. His cross-examination
clarified the opinions set out in his reports, and established that a) civilian law enforcement
institutions did have adequate capacity to issue warrants to or to arrest squatters; b) the militia
would be available and would be capable to assist with difficult arrests, where needed; and c) if
further support was required from the British military, all that was required would have been a

request from a magistrate or justice of the peace. This is discussed in more detail below.

Capacity of various civilian law enforcement institutions
4. ,Q 3DUW ,, RI KIWWUUWERKWIILFHUTY 8QGHUVWDQGLQJ RI

3RZHU L QMr. Weéntzell provides an assessment of the instruments of civil power available
in 1854.* His report cites no primary or secondary source documents in support of the opinions
he offers about the strength of the police’ and the militia.® SON submits that, as a result, the

opinions expressed in the report on these points ought to be given little weight.
5. On cross-examination, Mr. Wentzell clarified that:

(a) The role of constables in Upper Canada between 1836 and 1854 included

delivering warrants, making arrests, and generally to assist magistrates in

*0U 7\O0HU :HQWUHWOVRS$2IILFHUYV 8QGHUVWDQGLQJ RI OLOLV
" ([KLELW 345 DUDV

> Mr. Tyler Wentzell, 3$ % ULWLVK 2IILFHUYTV 8QGH th\Wh&/@Ov@Q Bow& ih RI OLOL
" ([KLEL Waras 25-28

¢ Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8406, line 10 to

p.8408. line 5; Mr. Tyler Wentzell 3$ % ULWLVK 2IILFHUYfV 8QGHUVWDQGLQ.

&LYLO 3RZHU LQ T ([MBELW SDUDV
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enforcing the law.” A constable or the sheriff would have been the first institution

called upon to arrest a squatter on the Peninsula.®

(b) Constables operating in Upper Canada between 1836 and 1854 could be expected
to make arrests or deliver warrants with reasonable effectiveness.” Constables
who did not obey orders to act from a Justice of the Peace would be subject to

discipline, and they therefore had an incentive to follow orders.'”

(c) Special constables could be called in to fill gaps in the ordinary law enforcement

apparatus.'! Mr. Wentzell confrmHG KH KDG VHHQ QRWKLQJ WR LC

RI GLVREHGLHQFH  WRcoRstdikesiUV JLYHQ WR V

(d) The militia or military would only be called in if there was some dispute that was
beyond the capacity of constables to address.'* They would not be called upon for
an arrest unless, for some reason, the civilian law enforcement lacked the capacity

to handle the matter on their own.'* Mr. Wentzell clarified that he did not intend

7 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8389, line 17 to p.
8391,1line24 -DQHW 1LFNHUVRQ 3&W LIPRH @G B XK@ Q3$
&KDSWHU ~ T1[KHELW

§ Evidence of Mr. Tyler Wentzel, Transcript vol 64, November 22, 2019, p. 8430, line 23 to p.
8431, line 4.

? Evidence of Mr. Tyler Wentzel, Transcript vol 65, November 25, 2019, p. 8474, lines 1-5.

19 Evidence of Mr. Tyler Wentzell, Transcript vol 65, November 25, 2019, p. 8471, line 20 to p.
8472, line 16.

" Evidence of Mr. Tyler Wetnzell, Transcript vol 65, November 25, 2019, p. 8469, lines 10-14.
12 Evidence of Mr. Tyler Wentzell, Transcript vol 65, November 25, 2019, p. 8572, lines 5-16.

13 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8403, line 21 to p.
8404, line 9.

14 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8404, lines 16-22;
Transcript vol 65, November 22, 2019, p. 8462, lines 4-11.

SHVHDU



-4 -

to suggest that this was the situation on the Peninsula between 1836 and 1854,

and had not come across any documents in his research to suggest that it was.'>

(e) Between 1836 and 1854, the militia was made up of all adult-aged men in Upper
Canada. Although there were limitations to its organization at various points,
ZKHQ WKH PLOLWLD ZDV FDOOHG XS&@blEtd ddKH FROR
with threats to public peace. '* OU HQW]HOO Ftixbniitial didpGyW KD W 3
LP SR UWD Q WroWddhg kisistdn€@ with various internal disturbances,

including difficult arrests.!”

® The British military would ordinarily be called in to support the civil power only
if events had escalated to an emergency, such as widespread violence.!® As noted
in more detail in paragraphs 8 to 9 below, Mr. Wentzell confirmed that if the
British military had been asked to assist with an operation to address squatting on

the Peninsula, they would have done so.

15 Evidence of Mr. Tyler Wentzell, Transcript vol 65, November 25, 2019, p. 8499, line 9 to p.

8500, line 24 and p. 8501, lines 8-15.

16 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019 p. 8412, line 10 to p.

8413, line 7.

17 Evidence of Mr. Tyler Wenzell, Transcript vol 64, November 22, 2019, p. 8440, line 5 to p.

8443, line 7 and p. 8438, lines 11-20; :LOOLDP :\OLH B33RYHUW\ 'LVWUHVV D
and the Construction of the Rideau Canal, 1826- " ([KLELW.27. S

¥ Evidence of Mr. Tyler Wenzell, Transcript vol 64, November 22, 2019, p. 8443, line 14 to p.

8444, line 6.
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(2) Finally, Mr. Wentzell also acknowledged that he had not considered the creation
of an Indigenous militia in making his assessments of militia strength,!® nor did he

3 KDYH DQ\ UHDO NQRZOHGJ»H RI VKHULIITVY DXWKRULW

Faulty assumption that cordon sanitaire required to address squatting
6. oOU HQW]JHOOfV UHSRUW 323&RQVLGHUDWLRQV S$IIHFWLQJ

starting assumption that a cordon sanitaire would be required to address squatting on the
Peninsula. A cordon sanitaire is a deployment of troops or other personnel to prevent travel from
one area to another.?! Its purpose is to stop movement from one area to another.’?> Mr.
- H Q W | bipihionfabout the challenges of a military operation on the Peninsula was confined to
the challenges facing a sustained cordon sanitaire with a garrison nearby. 2> He explained in his

testimony that he was directed to make this assumption by counsel for Canada.?*

7. On cross-examination, Mr. Wentzell gave evidence that suggests this foundational
assumption is flawed and that there were many law enforcement options that could have been
used to respond to encroachments on the Peninsula besides a cordon sanitaire. Specifically, he

testified that:

19 Evidence of Mr. Tyler Wentzell, Transcript vol 65, November 25, 2019, p. 8480, line 17 to p.
8481, line 15

20 Evidence of Mr. Tyler Wentzell, Transcript vol 65, November 25, 2019, p. 8477, line 21 to p.
8478, line 2.

2l Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8375, lines 7-11.

22 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8376, lines 1-3 and
p. 8377, lines 2-5.

23 Evidence of Mr. Tyler Wentzell, Transcript vol 65, November 25, 2019, p. 8500, line 25 to p.
8501, line 7.

24 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8377, lines 2-10.
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(a) A cordon sanitaire would not be required to assist with arrests, even difficult
arrests.?” In the circumstance of a difficult arrest, what would be required is a
much smaller operation to encircle or zero in on the person who is the target of

the arrest.?®

(b) He was not asked to consider, nor did he have an opinion on whether there was a
threat to public peace and order on the Peninsula between 1836 and 1854 that was
serious enough to bring the matter beyond the capacity of the ordinary

constabulary force.?’

(c) Mr. Wentzell agreed that if SON was aware of the locations of squatters on the
Peninsula, Crown officials simply could have asked them the locations of those

squatters and run a more targeted operation to remove them.?®

Relevance of cultural norms in British Military
8. OU :HQW]JHOOYV VHFRQG UHSRUW 3$ %ULWLVK 2IILFHUTf\

&LYLO 3RZHU LQ "DGGUHVVHV ZKDW DQ RIILFHU LQ WKH %
legal limits on what his men could be called upon to do to assist the civil power.?’ The report

focused extensively on the cultural norms that informed the behaviour of British officers, and

25 Evidence of Mr. Tyler Wetnzell, Transcript vol 64, November 22, 2019, p. 8384, lines 9-15.

26 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8385, line 22 to p.

8386, line 2.

27 Evidence of Mr. Tyler Wentzell, Transcript vol 65, November 25, 2019, p. 8499, lines 9-22.

28 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22 2019, p. 8386, line 12 to p.

8387, line 5

29 Mr. Tyler Wentzell, 3$ % ULWLVK 2IILFHU V 8QGHUVWDQGLQJ RI OLOL
" DV UHGDFWHG , para ( [akd_parts W and IV generally.
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how British officers might have felt about being asked to do different tasks in aid of the civil

power in the period between 1836 and 1854.%°

0. SON submits that the cultural norms, beliefs and feelings of British Officers are not
relevant. If a British Officer was asked by a magistrate to assist with an aid to the civil power
operation, Mr. Wentzell agreed that British Officer would have assisted.®! There were
consequences for those Officers who did not respond to an order to assist.>? He also agreed that
the Crown could send troops to aid the civil power where it was consistent with their priorities to
do s0.>* Mr. Wentzell accordingly agreed with the proposition that the most significant factor
determining whether military aid was ever sent to the Peninsula to assist with squatting prior to
October 1854 was whether a magistrate ever asked for such support.>* The inference that can be
drawn from this testimony is that troops would have been available and would have attended at
the Peninsula if the appropriate civilian authority had decided that protecting the Peninsula from

squatting was sufficiently important to call for their assistance.

Conclusion

10. Mr. Wentzell ] &oss-examination clarified and modified much of the testimony set out in
his reports, and corrected some of the faulty assumptions that underpinned his reports. Upon
cross-examination, it became clear that the institutions of civilian law enforcement had the

capacity to issue warrants to and to remove squatters; the militia was capable of assisting with

30 Mr. Tyler Wentzell, 3$ % ULWLVK 2IILFHU V 8QGHUVWDQGLQJ RI OLOL
" DV UHGDFWHG , para Q[ & d atts\MI and IV generally.

31 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8444, line 24 to p.

8446 line 1; See also p. 8446, lines 1-18.

32 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8446, lines 1-14.

33 Evidence of Mr. Tyler Wentzell, Transcript vol 65, November 25, 2019, p. 8490, line 16 to p.

8491, line 14.

34 Evidence of Mr. Tyler Wentzell, Transcript vol 64, November 22, 2019, p. 8446, line 22 to p.

8447, line 2.
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difficult arrests; and, if matters escalated further, the military would have assisted zif only they

had been asked to do so by the appropriate civilian official.



RELEVANCE AND WEIGHT OF RON WILLIAMSON’S
EVIDENCE

1. Dr. Ronald Williamson is an archaeologist who prepared three reports for this litigation
entitled “The Archaeology and History of the Saugeen Ojibway Nation Traditional Land & Region
(to 1763)”!, “Supplemental Report: Cultural Continuity in the Occupation of the Saugeen Ojibway
Nation Traditional Land & Region as Reflected in the Archaeological Record”,? and “Non-
Destructive Analysis of the Glass Bead Assemblage from the Ne'bwaakaah giizwed ziibi(The

River Mouth Speaks) site (BdHi-2) Town of Saugeen Shores, Bruce County Ontario.””

2. Dr. Williamson was qualified as an anthropological archaeologist with expertise in the
presence of First Nations in the Great Lakes area from the Paleo-Indian Period to the mid-18%

century and capable of giving opinion evidence on:

(a) The identities of the Indigenous communities present in the Great Lakes area in the

17" and 18™ centuries;

(b) The archaeological record of Manitoulin Island, Bruce and Grey Counties and

surrounding areas, with particular emphasis on:

(1) Whether Algonquian groups developed in situin SONTL and surrounding
areas

' Dr. Ronald Williamson, “The Archaeology and History of the Saugeen Ojibway Nation
Traditional Land & Region (to 1763)” (2013), Exhibit 4239.

2 Dr. Ronald Williamson, “Cultural Continuity in the Occupation of the Saugeen Ojibway Nation
Traditional Land & Region as Reflected in the Archaeological Record” (2017), Exhibit 4241.

3 Dr. Ronald Williamson, “Non-Destructive Analysis of the Glass Bead Assemblage from the
Ne’bwaakaah giizwed ziibi (River Mouth Speaks) site (BdHi-2) Town of Saugeen Shores, Bruce
County Ontario” (2017) Exhibit 4240
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(11) Whether there was continuity in Indigenous groups’ presence in SONTL,
and

(111) Dating glass beads and other artifacts from archaeological sites in SONTL;
and

Archaeological evidence regarding peoples in the Great Lakes area and SONTL

from 1615 to 1763, with particular emphasis on:

(1) Land use and settlement; and

(i1) Interactions between Indigenous groups and between Indigenous groups
and Europeans.*

3. Dr. Williamson testified on a wide range of subjects, including:

(a)

(b)

(©)

(d)

Who the Saugeen Odawa are, including archaeological markers for them and their

in situ development;

What the archaeological and documentary records show about the use of SONTL

up to 1650;

The Iroquois (Haudenosaunee) Wars, including the dispersal period and the post-

dispersal period and the Odawa return to SONTL; and

What the glass bead analysis done on beads found at Ne’bwaakaah giizwed ziibi

(The River Mouth Speaks) tells us about the occupation of SONTL.

Qualifications

4. Dr. Williamson has a PhD in anthropology, with a focus on archaeology.’

* Ruling of the Court, Transcript vol 43, September 16, 2019, p. 5236, lines 2-22; Proposed
Qualification for Dr. Ron Williamson, Exhibit Q-1.

> Ronald F. Williamson Curriculum Vitae, April 2019, Exhibit 4236, p. 1; Evidence of Dr. Ronald
Williamson, Transcript vol 43, September 16, 2019, p. 5153, lines 4-9.



PROFESSIONAL EXPERIENCE

5. His professional experience is vast.

(a) Dr. Williamson founded a cultural resource management firm called
Archaeological Services Incorporated (ASI) in 1980.% ASI has directed over 1,000
archaeological surveys, excavations, and comprehensive heritage resource
assessments on lands throughout Ontario, and in New York and Michigan. The
work done by ASI has spanned all major cultural and temporal periods. Dr.
Williamson both manages a full time staff of over 50 individuals, plus seasonal
staff, and continues to do archaeological fieldwork and practice as a senior associate

at ASL.’

(b) Dr. Williamson works for a variety of clients, including private land development
firms, municipalities, and First Nations, and has himself directed hundreds of

excavations, and been intimately involved in the excavation of well over 100 sites.®

(©) Dr. Williamson is an adjunct professor at the department of anthropology at the
University of Toronto and at Western University, and has been since 1995 and 2013

respectively.’

¢ Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5153, lines 10-
13.

7 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5154, line 13 to
p. 5155, line 6.

$ Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5155, line 7 to
25 and p. 5196, line 20 to p. 5200, line 9; Ronald F. Williamson Curriculum Vitae, April 2019,
Exhibit 4236, p. 2.

? Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5156, line 11 to
23.



-4 -

(d) He is a chairman of the board of directors of the Museum of Ontario
Archaeology/Sustainable Archaeology at Western University, and has served as the
vice chair of the Shared Path Consultation Initiative since 2017. The Shared Path
Consultation Initiative is an organization dedicated to improving the

communication between municipalities and Indigenous communities.'°

EXPERTISE IN INTERPRETING HISTORICAL DOCUMENTS

6. Dr. Williamson explained that as an archaeologist, he relies on the documentary record to
a significant degree for both Indigenous and post-contact excavations, as well as biological data

and linguistic evidence.!! He regularly uses historical documentary sources in his work:'2

Q. To what extent can you understand Indigenous
archeological [sic] sites without understanding
culture and history?

A. I don’t believe you can. That is why we employ
the documentary record to the state we do."?

7. Dr. Williamson clarified on cross examination that his “specialty in archaeology has to do

with the Iroquoian and Algonquian history and the documents about that.”!*

8. The integration of the documentary record into archaeological work is also clear from the

Ministry of Culture Standards and Guidelines for Consultant Archeologists, which Dr. Williamson

19 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5158, lines 1-
22.

" Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5160, line 17 to
p. 5161, line 2.

12 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5194, lines 4-
22.

13 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5161, lines 3-8.
4 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5210, line 22 to
p. 5211, line 2.
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had a part in creating. These Standards and Guidelines guide the field methods and report

production for various stages of assessment. !>

0. Dr. Williamson explained that the first of four stages of archaeological fieldwork in the
Standards and Guidelines, background research, involves a complete examination of the
documentary record as it pertains to a particular parcel of land, including primary historical
documents, secondary historical documents, oral information and Indigenous engagement. It also
includes an examination of archaeological sites on or within one kilometre of the property, and
drawing out the environmental parameters of the property and region in which it is located so that

one can determine the archaeological potential on that property.'®

10.  Dr. Williamson also discussed the following work he has done, which demonstrate his

knowledge of working with and interpreting the historical record:

(a) Dr. Williamson has worked on 36 “heritage feature master/management plans”,
which he described as very detailed two-year studies carried out for municipalities
to determine how to manage the archaeological resources within that
municipality.!” He explained that he consulted primary or secondary historical

documents in every single one of these studies.'® Some of these studies, such as the

15 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5162, line 7 to
p. 5164, line 6.

16 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5164, lines 7-22
and p. 5167, line 19 to p.5169, line 3.

17Ronald F. Williamson Curriculum Vitae, April 2019, Exhibit 4236, p. 5; Evidence of Dr. Ronald
Williamson, Transcript vol 43, September 16, 2019, p. 5178, line 3 to p. 5180, line 10.

18 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5180, line 11 to
p. 5181 line 2.
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one that Dr. Williamson completed for Toronto, are extremely complex and have

extensive histories of occupation. '

(b) Dr. Williamson has published extensively,?’ with many of his publications

involving research using primary and secondary historical documents.?!

(©) Dr. Williamson has worked particularly closely with the documentary record on the

Iroquois Wars in his work for the Wendat.?

(d) Dr. Williamson described on cross examination his method of working with
historical documents, including cross referencing those documents, taking into
account the motivations of the authors of the documents, and interpreting the

documents against his experience reading documents from that period.?*

11. Canada’s witness testifying about the archaeological evidence in this trial and specifically

about the Glass Bead Database, Ms. Margaret Morden, described the documentary or historic

9 24

record as being “invaluable for aid in interpreting archaeological materials” =" and explained that

“of course, the use of historical materials demands all of the theoretical underpinnings of that

19 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5181, line 3 to
p. 5182, line 5.

20 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5200, line 10 to
22.

21 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5183, line 12 to
p. 5191, line 4.

22 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5192, line 18 to
p. 5194, line 3.

23 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5211, line 22 to
p. 5213, line 2.

24 Evidence of Ms. Margaret Morden, Transcript vol 70, December 16, 2019, p. 9100, line 21 to
25.
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discipline.”®® As noted below, she also expressed her high regard of Dr. Williamson in all aspects

of archaeology, presumably including use of the historical record.

EXPERIENCE WITH INDIGENOUS COMMUNITIES

12.  Dr. Williamson describes himself as an anthropological archeologist: he employs
anthropology to understand the archaeological record.?® As a result, he has extensive experience
with engaging with Indigenous communities, and collecting and using oral histories.”” When
giving evidence on assessing the ethnicity of those who deposited material on a site, he said that
“archaeologists work on a literally daily basis in trying to identify the ethnicity of the material that

we find”: it is a major component of his work.?

13.  This is reflected in his professional experience: ASI was selected by Ontario as the only
firm to do work on Indigenous sites because of their special experience and practice in engaging
with Aboriginal communities.”’ Dr. Williamson also frequently works with Indigenous trade
routes, and described being confronted on an “almost-weekly basis” with collections that have

historic trade goods in them.*°

PEER RECOGNITION

14.  Dr. Williamson has been recognized by his peers for his work. In addition to being the

recipient of many notable awards, including an award given by the Canadian Archaeological

25 Evidence of Ms. Margaret Morden, Transcript vol 70, December 16, 2019, p. 9101, lines 13-15.
26 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5159, line 3 to
p. 5160, line 5.

27 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5175, line 23 to
p- 5178, line 2 and p. 5191, line 5 to p. 5192, line 17.

28 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5194, line 23 to
p. 5195 line 22.

2% Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5182, line 6 to
p. 5183, line 11.

39 Evidence of Dr. Ronald Williamson, Transcript vol 43, p. 5195, line 23 to p. 5196, line 19.
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Association to an archeologists with a distinguished career,®! the other experts qualified to give
evidence respecting archaeology spoke highly of Dr. Williamson, and in some cases deferred to

his evidence. For example:

(a) Ms. Morden, Canada’s witness, acknowledged Dr. Williamson’s expertise in
archaeology, calling him a “giant in his field” and stating how much she respects
him “in all aspects of archaeology”.*? She went on to say that “he is someone I truly

respect and know his work quite well.”*

(b) Dr. Gwen Reimer, Ontario’s witness speaking to archaeological evidence in this
trial, deferred to Dr. Williamson’s opinion on whether dog burials are characteristic
of Odawa culture, stating “Dr. Williamson is an archaeologist and I would defer to

his opinion”.>*

General Credibility and Reliability

15.  Dr. Williamson answered the questions put to him in Court thoroughly and respectfully,
and diligently answered questions in writing as requested by counsel for Ontario.** He was clearly

knowledgeable about the subject matter on which he testified.

16.  Dr. Williamson’s qualifications and professional experience are directly relevant to the

evidence he provided at trial. He is highly respected and widely regarded as a leading expert in his

31 Evidence of Dr. Ronald Williamson, Transcript vol 43, September 16, 2019, p. 5200, line 23 to
p. 520,3 line 16; Ronald F. Williamson Curriculum Vitae, April 2019, Exhibit 4236, p. 27.

32 Evidence of Margaret Morden, Transcript vol 70, December 16, 2019, p. 9117, lines 12-14

33 Evidence of Margaret Morden, Transcript vol 70, December 16, 2019, p. 9118, lines 7-8.

34 Evidence of Dr. Gwen Reimer, Transcript vol 89, March 4, 2020, p. 11373, lines 5-14.

35 Evidence of Dr. Ronald Williamson, Transcript vol 45, September 18, 2019, p. 5488, lines 5-9.
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field. All of his evidence should be given significant weight, and, to the extent that Ms. Morden
and Dr. Reimer contradicted Dr. Williamson’s evidence, his evidence should be favoured.

See also: Relevance and Weight of the Evidence of Ms. Margaret

Morden, Appendix E, Tab 33

See also: Relevance and Weight of the Evidence of Dr. Gwen
Reimer, Appendix E, Tab 42
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1. Counsel for Ontario directed the production of a series of maps to be usedcnoss

examination oProf. Jarvis Brownlie. Thesare Exhibits 4866 to 4872 in this litigation. In order

to have these maps made exhibits, Ontario elicited testimony fromGkérg Sikma, the
cartographewho produced thenaps Ontario also commissioned a supplementary report from
Dr. Gwen Reimer,who was aked to review the historical documents Ontario counsel had
identified as supporting the mapnd to explain the inferences that could be drawn from those
documents. Dr. Reimer supplemented this by adding several documenis kieatview were

necessarto understand her interpretation of what these maps were attempting to iltuistrate

2. The maps were not added as exhibits until after Dr. Reimer’s testimony. Prior to that, they
were identified on the Record as lettered exhibitsoughout the testimormyf Mr. Sikma and Dr.
Reimer, they were referred to by their lettered exhibits. For the sake of claritgfevence the

lettered exhibit in brackets after the exhibit number in this appendix.

3. There is an overarching issue with how these maps were n\ideSikma explained in
his testimony that heid not communicate with Dr. Reimer or any other historian during the
creation of these mapsor did he refer to any reports prepared by Dr. Reimer or any other
historian? In preparing his maps, Mr. Sikma lookedjat three historical documentExhibit

2401, which is a mapf the surveyed Peninsula dated 1858hibit 2449, which is a mapf the

1 Evidence of Dr. Gwen Reimer, Transcript vol 93, March 10, 20212@48, linel0 to p 12049,
line 1, Maps Report Exhibit 4710, p 1.

2 Evidence of Mr. Greg Sikm&ranscript vol 80Felruary3 2020, p10277, line 17 to pl0278,
line 24; Evidence oDr. Gwen Reimer, Transcript vol 93, March 10, 202012049, lines 2.



-2-

surveyed Peninsula, daté857; and the majm Exhibit 2175, which is a mapf the reserves set

aside at Treaty 72, as attached to the text of the Tteaty.

4, Ontario provided Mr. Sikma with instructions as to what the maps should lodk$kee,
but not all, of these instructions are captured in the redacted copy of Mr. Sikma’s working notes

at Exhibit 455@. Included inMr. Sikma’s instructions were a series of google maps provided to

him by counsel for Ontario to guide him in producing the niays. Sikma testified that he had
used the google maps “as a refence to, alongwith the descriptions | was provided and the historical
maps, to help position these features on the landscape [map]”.” Ontario also provided feedback on

the drafts, and sought changeshe draftfrom Mr. Sikma®

5. As noted in the appendix dealimgth the weight and relevance of Mr. Sikma’s evidence,
SONdoes not take issue witWr. Sikmdss technical skills, nor his testimony that heated these
maps carefully, and to the best of his ability. The issue is thanhdpsvere created to look as
Ontariowanted them to look, not to reflect expert evidence about what the historical documents
suggest. Thisxpert interpretation of historicavidence was provided after the fact by Dr. Reimer

in order to corroborate the maps Ontario had alreaggted. Dr. Reimer’s role, in other words,

was not to generate an independent set of directions about what the historic record shows about

3 Evidence of Mr. Greg Sikma, Transcript vol 80, Relyy3, 2020, p10284, line 8 to p10286,
line 24

4 Evidence of Mr. Greg Sikma, Transcript vol 80, felry 3, 2020, p 10278, line 25 to 10279,
line 8

®> Evidence of Mr. Greg Sikmdranscript vol 80, Falnary3, 2020, p 10286, line 25 to p10288,
line 6.Redacted copy of Mr. Sikma’s Working Notes, Exhibit 4550, p. 36.

¢ Evidence of Mr. Greg Sikma, Transcript vol 80, ey 3, 2020, p 10288, line 23 to p10293,
line 14. Redacted copy of Mr. Sikma’s Working Notes, Exhibit 4550, pp. 11-31.

" Evidence of Mr. Greg Sikma, Transcript vol 80, ey 3, 2020, p 10293 lines 1925.

8 Evidence of Mr. Greg Sikma, Transcript vol 80, ey 3 2020, p1028, lines 12-22.

° Evidence of Dr. Gwen Reimer, Transcript vol 93, March 10, 20202@48, linesL0-15.
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the various parcels of land representaat toprovide expert backstopping &tool of advocacy
createdby counsel for th purposes of cross examination. SON submitsthigtreated tension

with Dr. Reimer’s duty to the court to provide independent and impartial opinion evidence.

6. SONtakes no issue with some of the maps produced, but othdyasse on unwarranted

assumptions and errors interpretingthe documentary recaord

€)) Exhibits 4866K2) and 4964L1), which purport to showands thaSON intended
to share with other Indigenous groups in 185Ho not fairly reflect the
documentary recorcand accordingly shdd be given no independent weight as

evidence in this trial.

(b) Exhibit 4868(L2), which purports to show the proposal made by Keating to SON
for a surrender of a mill site on the Sauble RiwerJuly 18541 is a fair
representation of what Keating propdselowever, that proposal was rejected by
SON who wished to keep the land for themselv&s such, this map does not offer

any insightinto SON’s intentions in July 1854.

(c) Exhibit 4869(M2), which purports to shothe division in the Peninsula between
North and South region,is a reasonable reflection of the documents on which it

purports to rely.

10 Evidence ofDr. Gwen Reimer, Transcript vol 93, March 10, 202012049, lines 1416; Dr.
Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked as
Exhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 4pp04, 10.

1 Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, O1, SupplementReport, Exhibit 4710p. 16.

12Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 47 1(®.
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(d) Exhibit 4870(N1) purports to show the counterpropogatSON made in August
1854 after Anderson threatened the Crown would take their lands witheiut
consentif they continued to resist a surrend@nt is largely unsupported by
documentary evidenceand has no value avidence of the size, location, or

boundaries of the land SON intended to keefheir August 1854 proposal.

(e) Exhibit 4871(N2) purports to show the surrender that Anderson proposed to the
Saugeen Ojibway at the Treaty Council on August 2, 1854, and the reserves that
they would retain if thg accepted that surrendérinstead, itshows the reserves
that were created by Treaty 72. There is no basis in the doameatordor the

conclusion that these were the same or similar.

() Exhibit 4872(01) purports to show the Indian Reserves on teeifsula as they
existed in 185618571 There is better evidence available to make this peint
namely, twacontemporaneous maps from 1856 and 1857 that show where the tracts

described in Exhibit 4872 were understood to be at the time.

Exhibits 4866 (K2) and 4867 (L1)
7. These two maps both purport to represent the land that SON intended to share or set aside

for otherIndigenousgroups as of 185%. However, the documents on which they purport to rely

do not support the placemesize,or, indeed, existence of several of the tracts marked on the map.

3Dr. Gwen Reimer, Analysis ddocumentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 47 2.

14Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K211, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 41 @6.

15 Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 43 Z®.

16 Evidence oDr. Gwen Reimer, Transcript vé8, March 10, 2020p. 12049, lines 1116
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TRACT A: THE COLPOY’S BAY RESERVE

8. There was no Colpoy’s Bay reserve in 1851. Theonly reserve that éstedat this pointvas
SON’s reserve, which encompassed the entire Peninsula. 7 The area marked as “A” on the map
represents the Colpoy’s Bay reserve that was created three years later, by way of Treaty 72.18 Dr.
Reimer confirmedhat she had not citemhy documentary support for the notion that there aas
definedColpoy’s Bay tract of 6,000 acres in 1851.1% Though the Colpoy’s Bay Band lived on the
Peninsula in 1851thereis no documentary evidenc® support the notion that SON had an
intention tocede a defined parcel them at that pointor that the tract they were using in 1851

was sized or shaped as represented on eithiectobit 4866 K2) or Exhibit 4867(L1).

TRACT B: THE OWEN SOUND RESER VE
9. In 1851 the entire Peninsula was set asideSloiN as a whole. There was no Owen Sound

reserve. On cross examination, Dr. Reimer confirmed that there ibasis for separating the
Owen Sound “tract” or “reserve”, as marked on the map, from the rest of the Peninsulahdre is
alsonoindicationin any of the documents cited By. Reimerthat SON intended to give up the

rest of thePeninsula at this poinor to retaironly parcel B

10.  The best evidence we have about SON’s intention for its reserve prior to Treaty 72 is their
repeatedesponse to the Crown’s requests for a surrender in the early 1850s: that they did not want

to surrender any langh the Peninsuld SON submits that a ifarepresentation of the situation in

17 Evidence oDr. Gwen Reimer, Transcript vol 93, March 10, 202012058, linesl1-21.

18 Evidence oDr. Gwen Reimer, Transcript vol 93, March 10, 202012062, line®-15.

19 Evidence oDr. Gwen Reimer, Transcript vol 93, March 10, 202012062, lines 124.

20 Evidence oDr. Gwen Reimer, Transcript vol 93, March 10, 202012051, lines 125 andp.
12056, line 6 tg. 12058, linelo,

21 See, for instanceMinutes of General Council at Owen Sound, August 18, 1852, Exhibit 1943
[Transcript at Exhibit 4775]; See alsvidence of Prof. Jarvis Brownlie, Transcript vol 30, July
22,2019, p. 3071, line 16 p. 3075, line 12and p. 3077, line 1 to p. 3078, line 1I7.G. Anderson,
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1851 would mark the entire Peninsula as SON’s reserve, and would not mark an Owen’s Sound

reserve.

TRACT C: THE CAUGHNAWAGA “TRACT”
11.  Tract C on each of these two maps is labelled as the “Caughnawaga Tract”. There wasan

agreement concluded in 1851 between the Nawash Band and the Caughnawaga First Nation that
Nawash would permi€aughnawagaeople toreside on the Peninsula. It is clear that ateast
some Caughnawaga families temporarily resided on the Peninsbé&aiB850¢> However, there

are several problems with how this tract is represented on the two maps.

12.  First, as Dr. Reimer accepted in cr@esamination, the Saugeen band wasawrtsulted
aboutthe 1851agreemenbetween Nawash and Caughnaw&gand in fact the evidence shows
that the Saugeen banbjected to i2®> Therefore, thd851agreement cannot be saidreflect the
intentions of SON as a wholen addition,SON laterconfirmed that they did not wish to give up

control over any parcelof their reservedo the Caughnawagaeven if they allowedsome

“Report of my visit to the various Tribes under my Superintendence between the 19" July and 28

August 1853, July 19 and August 25, 1853, Exhibit 2004; See also evidence of Prof. Jarvis
Brownlie, Transcript vol 30, July 22, 2019, p. 3081, line 16 to p. 3084, linketr from T.G.
Anderson to Laurence Oliphant, June 22, 1854, Exhibit 2091; See also evidence of Prof. Jarvis
Brownlie, Transcript vol 30, July 22, 2019, p. 30Bde 13 to p. 3096, line 21.

22 Articles of Agreement made at Sydenham the twentieth day of August in the Year of our Lord
One Thousand Eight hundred and fifty one, Au@@si851, Exhibit 1872. See also Exhibit 1873.

23 See, for instance, Evidence of Dr. Gwen Reimer, March 10, 2020, p. 12076, line 7 to p. 12077,
line 22; Survey of Charles Rankin, August 5, 135%hibit 4845.

24 Articles of Agreement made at Sydenham the tve¢imtilay of August in the Year of our Lord

One Thousand Eight hundred and fifty one, Au@@st1851, Exhibit 182. [A second version of

the same document existsEathibit 1873.

25 Anderson, Minutes of Meeting with Saugeen and Owen Sound Band, June 26E4Bibit
1933[Transcript atEx 4759] pp. 1 -2; Evidence oDr. Gwen Reimer, Transcript vol 93, March

10, 2020p. 12065, line20to p. 12066, linel3.
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Caughnawaga to join them théfe. As Dr. Reimerconfirmed in cros@xaminationafter 1851,

SON understood that the land still belonged to them, and they retained the sole right torsurrende
it.2” SONthereforesubmitsthatthere is no basis for suggesting that SON as a whole agreed to a
“cession” of portions of their land to the Caughnawaga, or to mark the lands the Caughnawaga
would useas a defined or separate trérm the reserve aswahole The evidence shows that

there was at most a willingness for some Caughnawaga to reside on SON’s reserve.

13.  Second, there are significant issues with the size of the tract represented orsthéhnchp
is marked out as 26,000 acreskbihibit 4866 K2), and38,000 acres oBxhibit 4867 [1). The
documents that Dr. Reimer identifies in her reparsupportinghe illustration of this tract do not

support such a large tract:

(@) The 1851 Agreemertetween Nawash and Caughnawegas not propose a size

of land on which the Caughnawagauld be entitled tsettle.?®

(b) Dr. Reimer states that the basis of the size of tract represented is that each family
would be entitled to 100 acres, and the entaaghnwaga tribe would move the

Peninsul® However, this number of 100 acnesr familyis drawn not fronthe

26 Anderson, Minutes of Meeting with Saugeen and Owen Sound Band, June 26, 1852, Exhibit
1933 franscript at Ekibit 4759],pp. 1-2; See alsoPetition from Saugeen and Owen Sound Chiefs
to Governor General, Sephber3, 1856, Exhibit 4844 reflecting the intention of the Owen

Sound and Saugeen Indians that the Caughnawaga did not have any rights to sell land on the
Peninsula; Evidence oDr. Gwen Reimer, Transcript vol 93, March 10, 2020,3066, line 140

p. 12072, line 2.

27 Evidence oDr. Gwen Reimer, Transcript vol 93, March 10, 2020,2071, line 23 to f12072,

line 2.

28 Articles of Agreement made at Sydenham the twentieth day of August in the Year of our Lord
One Thousand Eight hundred and fifty one, Au@@t1851, Exhibit 1874a second version of

the same document existsEa¢hibit 1873].

29 Dr. Gwen Reimer, Analysis d@documentation Relevant to Ontario’s Illustration Maps Marked

as Exhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 41 ®-@ 11-12.
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agreement witiNawashbut rather from a cap set by the Governor General on the
amount of land on the Peninsula that could be made availabléha
Caughnawag? It therefore cannot be said to reflect the intention of S@Nven

the Nawash band alonie, 1851.

(c) Exhibit 2048 is a Petition signed by both the Saugeen and Owen Sound bands, dated
January3, 1854.This petition suggests that SON swailling, in January 1854, to
share a tract of 3600 acres with the Caughnwalf20 acres per family, to each of
36 families3! SON submits that this petition, since it is signed by both Saugeen
and Nawash, better reflec®ON’s intentions for their lards than the 1851
Agreement relied upon by Dr. ReimemrHowever, this petition does not speh&

intention of anyone in 1851.

(d)  Thereis evidencthat by 185@pproximately 17 Caughnawaga families resided on
the Peninsulaeach on a plot of land of 100 asf? Though this does nathow
what the parties intended in 1851, it is some reflectiowlwdt SON ultimately
accepted- atract for the Caughawaga on the Peninswfjust1700 acrs, rather
thanthe 26,000 acremarkedon Exhibit 4866 (K2) or th88,000 acres on Exhibit

4867 (L1)

30 Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked

as ExhibitK2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 4406, 11-12.

31 petition to His Excellency William Rowan, by the Ojibwe Tribe of Indiansudar3, 1854,
Exhibit 2048; Evidence of Dr. Gwen Reim@&ranscript vol 93March 10, 2020, p12072, lines
3top 12074, line 16

32 Evidence of Dr. Gwen ReiméeFranscript vol 93March 10, 2020, {12076, line 7 to p12077,
line 22;Survey ofCharles Rankin, August 2856 Exhibit 4845.
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14.  SON submits that it is simply not clear from the documentary record that SON, as whole,
or even Nawash alone, had formed an intention in 1851 to share a defined tract of any particular
sizewith the CaughnawagaVhat is clear is that SONtended taetain control of any land that

was shared with members of the Caughnawaga who came to the Peninsula.

TRACT D: THE CREDIT MISSISSAUGA “TRACT”
15.  Tract D on both maps is identified laslonging tathe Credit Mississauga. It is set out as

6000 acres in size. The difference between the two maps is the shape of the tradt Eankbit

4866 (K2) marks the Credit tract as a square, while Exhib&7481) marks it as a wedge shape.

16.  Dr. Reimer confirmed that the size of this tract as markebodm of the mapselied on
documents showinthat 61 Credit families were planning to remove to the Peninsula, and that
eachfamily would beaccorded 100 aes.The basis for th idea that 61 families would move to
the Peninsulavas Exhibit 1659a set of minutes of a council head at the Credit in March and April
184723 0n cross examination, Dr. Reimer confirmed that she had misread thisetticdost one
Credit family indicatedhey would relocate tthe Peninsula The rest were planning to go to either

Munceytown or Brantford?

17.  SON submits that there is no remaining basis identifi&x. Reimer’s report for the Credit

tract as markedn Exhibits4866(K2) and 4867L1).

CONCLUSION ON EXHIBITS 4866 (K2) AND 4867 (L1)
18.  Accordingly, SON submits thd&ixhibit 4866 K2) andExhibit 4867 (1) should be given

no weight To the extent that Ontario will rely on Exhibits 4866 and Exhibit 486adi@nce an

33 Minutes of a Council held at the Credit village, Ma8th1847,Exhibit 1659 Evidence of Dr.
Gwen ReimerJranscript vol 93March 10, 2020, p12078, line 20 to p12080, line 1.

34 Evidence of Dr. Gwen ReimeFranscript vol 99March 10, 2020p. 12078, linel9to p. 12087,
line 25 See also, Letter from Anderson to Vardon, Marchl®a,7, Exhibit 4846.
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argument about what portion of the Peninsula SON was willing to share with other Indigenous
groups in 1851, theare of no value becausk) theydo not fairly reflect what SON intended to
be shared with other Indigenous groups in 18&itt2) they do not accurately or fairly reflect the

underlying documents they purport to represent

Exhibit 4868 (L2): “lllustration of Approximate Area described in
Exhibit 2095 (Keating’s ‘proposal to the Chiefs & Principal Men, 5 July
1854)

19. SON accepts thatigimap is a reasonable illustration of the proposal Keating made to SON
for a mill site surrender at the Sauble River in July 1834owever, it is important to note that
SON rejected this propos#l. Therefore, the map shows nothing about what SON intended for its
territory in July 1854. In fact, the best evidence is that at this paR§ON’s refusal to surrender

any portion of the Peninsulahich suggestshey intended to keep the entire resefv

Exhibits 4869 (M2): “lllustration of Bruce Peninsula with approximate
acreage of north and south regions”

20.  Although it is impossible to draw the line precisely because the source documents provide
only a “rough estimate”, SON accepts thathis map likdy approximates the division of the
Peninsula into north and south regions as described by surveyor Charles Rankin in his August 2,

1854 letter to T.G. AnderscA.

35 Mr. Keating’s proposal to Chiefs and Principal Men residing at Saugeen, Owen’s Sound and
Colpoy’s Bay, July 5, 1854, Exhibit 2095.

36 \W. Keating to T.G. Anderson, July 11, 1854, Exhibit 2097.

37TW. Keating to T.G. Anderson, July 11, 1854, Exhibit 2097.

38 C. Rankin to T.G. Anderson, Auguat1854, Exibit 2104
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Exhibit 4870 (N1): “lllustration of approximate areas described in Ex
2104 (Letter from Rank in to Anderson [...]); Exhibit 2105 (Response to
survey, containing SON counterproposal)”

21.  This map purports to represent SON’s counterproposal for a partial surrender, made after

T.G. Anderson threatened to take their lamdhout their consenat the Augus 1854 Treaty
council®® Although there was once a map of this counterproposal, it has not been located in the
archival recordé® Dr. Reimer’s reporton these mapsuggests that SON was willing to surrender

the “inland wedge” marked as B on the map, but wished to keep the tracts marked as A, C and D

as reserve lantl.

22.  There is nothing in any of the documents cited by Dr. Reimer in her m@pdtinis map to

identify theprecise locations of the borderstdcts A B, C, and D as marked on the nfap.

23.  Dr. Reimer states in her report that she has assumed that the reserve encompassing Cape
Croker identified in SON’s counterproposalwas approximately the sams&e and locatioas the
reserve set aside at Cape Croker in Treaty*720N submits that thissaumption is without

foundation in the documentary record. In fact, Anderson balked at SON’s counterproposal, and it

39 See, T.G. Andersoiddresgo the Saugeen Ojibway, August 2, 1854, ExbiT5, p. 12-13;
T.G. Anderson report to Oliphant, August 16, 18&4hibit 2175, p. 11-12; C. Rankin to
Anderson August2, 1854, Exhibit 2175 ppl3-14 (the same document is also set out as Exhibit
2104); David Sawyer to Laurence Oliphant, Aug@stl854, Exhibit 2105transcript at ERibit
4796]- setting out SON’s counterproposal.

40 Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 471%2. Evidence
of Dr. Gwen Reimer, Transcript vol 93, March 10, 202@,2102, lines 124.

“1 Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 411Q@124.

42 Dr. Gwen Reimer, Analysis of Documentation Relevar@itario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 4712.p

43 Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, O1, fplementary Report, Exhibit 4719,23.
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was not accepted by the governm&ntSON submits that this suggests that the resehas
proposed in August 185did notline upwith what wasoffered by the government in Treaty 72.
Certainly, theres nosupport in the documentary record for the notlaat the boundary of parcel
D marked orExhibit 4870should be positioned as it,iat the boundary of the current resenver

to support the conclusiothat the acreage of SON’s proposed reserve at Cape Croker would be

comparable to what wasserved in Treaty 72.

24. On cross examination, Dr Reimer confirmed that:

€)) SON’s counterproposal et out at Exhibit 21053 clear that SON wished to retain
three reserves. Collectively, these reserves embrace the Fishing Islands and Cape
Croker. One reservembraces tract from the head of Owen Sound to the head of
Colpoy’s Bay.*® However, it isnot clear from this document that the reserve that
embraces the Fishing Islands is to be distinct from the reserve that embraces Cape

Croker?®

(b)  There is no document that says the three reserves marked on Exhib{t\A3 28
A, C and D would have been reserved separatelyadr of the Colpoy’s Bay,

Saugeen and Nawash baris.

44See T.G. Anderson to L. Oliphamtugust 16, 1854Exhibit 2175, p 12- “I told them I did not
believe their great father would permit them to make an arrangement of this kind, by which they
would prevent the sale of the most valuable part of their reserve.”

45 Evidence of Dr. Gwen Reimer, Transcript vol 93, March 10, 2022192, line 25 to p12103,
line 9; David Sawyer to LOliphant, Augus®, 1854, Exhibit 2105.

46 Evidence of Dr. Gwen Reimer, Transcript vol 93, March 10, 20212102, line 25 to {2103,
line 22.

47 Evidence of Dr. Gwen Reimer, Transcript vol 94, March 11, 202217, lines 421.



-13-

(c) The documentary record suggests that SON were only intending to sureend
60,000 acre inland wedg®. It is “very possible” that SONintended to keep their
village sites or “tracts” for each individual bandnd share the rest of the remaining

reserve jointly, as they had up to that pdt.

25.  SONsubmits thathis map andeliable only insofar as it gives some visual representation
of thesize of thev0,000 acre inland wedge that SON agreed to surrender in response to Anderson’s
threats in Auga 1854. The mapshould not be given any weighs a representation of the precis

boundaries of the reserves SON was proposing

Exhibit 4871 (N2) : “lllustration of approximate areas described in
Exhibit 2120 (Report to Superintendent General of Indian Affairs from
Anderson, 16 August 1854”)

26.  This map purports to shothe surrender Aderson proposed to the Saugeen Ojibmay
August 2, 1854° Aside from the manual labour school reserve, which has atsteastbasis in
the documentary recott] neither the shapes, nor the locations of the “reserves” or “tracts”

identified on this map werdescribed imMnderson’s account of hiproposato SON>?

48 Evidence of Dr. Gwen Reimer Transcript vol 94, March 11029212117, line 22 to {12118,
line 2and p. 12225, line 12 to pl2228, line 15 Note that the question referenced Exhibit 2105,
which is David Sawyer’s description of the counterproposal, dated August 2, 1854. However, it
is in fact C. Rankin to Anderson, August 2, 1854, Exhibit 2175 pp. 13-14 (the same document is
also set out as Exhibit 2104 that describes this inland wedge). This was clarified on re-
examination.

4% Evidence of Dr. Gwen Reimer, Transcript vol 94, March 11, 20212118, lines 3.

%0 Evidence oDr. Gwen Reimer, Transcript vol 94, March D20, p 12118, lines 919.

®1 Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, OSupplementary Report, Exhibit 4716 26

52 Evidence ofDr. Gwen Reimer, Transcript vol 94, March 11, 202012119, lines 136; Dr.
Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked as
Exhibits K2, L1, L2, M2, N1, N201, Supplementary Report, Exhibit 473027 .
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27. The map-and in turn, Dr. Reimer simply “assumed” that the locations and sizes of the
reserves propsed by Anderson iAugust1854 are the same reserygsvided for in Treaty 72
There is no evidence in the documentary record that supportassisnptior?® Anderson’s
proposed reserves in August 1854 may have been quite different from the resematelyl

agreed to in October 1854.

28.  SON submits thaExhibit 4871 (N2)should be given no weight as a representation of the

size, shape or locations of the reserves propbgeéthderson in August 1854.

Exhibit 4872 (O1) : “Treaty 72 Reserves and Caughnawaga Tract at the
Start of 1856”

29.  This map approximatethe reserves for Saugeen, Nawash and Colpoy’s Bay set out in
Treaty 72, and the land being used by the Caughnawaga in k88@nportant to note, however,
that whatever lands that the Caughnawaga wsireg at this pointverenot created aa reserveé*
SON did not believe th€aughnawagaadany rights to lands on the Peninstiighough therds
evidence to showhatapproximately 1TCaughnawagéamilieswereusing tracts on the west side

of Owen Soundn 1856/7°°

30. SON submits that Exhibit 484®1) is not necessary or particularly helpful because there

are two contempaneous maps exist on the record already: Exhibit 2401, whichated $856,

S3Evidence oDr. Gwen Reimer, Transcript vol 94, March 11, 202A,2119, line 130 p. 12120,
line 7; Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps
Marked asExhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 4p1D7.

4 SeeTreaty 72 Exhibit 2175 pp. 13-14, Map at PDF imagé4.

°5 Anderson, Minutes of Meeting with Saugeen and Owen Sound Band, June 26, 1852, Exhibit
1933 franscript at ERibit 4759],pp. 1-2. See alsdPetition from Saugeen and Owen Sound Chiefs
to Governor General, Sephber3, 1856, Exhibit 4844 reflecting the intention of the Owen
Sound and Saugeen Indians that the Caughnawaga did not have any rights to sell land on the
Peninsula. Evidence oDr. Gwen Reimer, Transcript vol 93, March 10, 2022066, line 14 to

p. 12072, line 2

%6 Evidence of Dr. Gwen Reimer, Transcript vol 93, March 10, 202IR@76 lines 7-17
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and Exhibit 2449, which was dated 1830th show the tracts of land occupied by the Saugeen,
Owen Sound, Colpoy’s Bay, and Caughnawaga Indians atthetime they were draftedDr. Reimer
identifies these maps aspporting documents for Exhibit 4872.To the extent that there is any
need to refer to the locations of the reserves or the Caughnawaga thagst @sreunderstood in

1856 or 1857, SON submits it would be more accurate to simply refer to the original source

documentsather than a map generédto the specifications of Ontario’s counsel.

5 Dr. Gwen Reimer, Analysis of Documentation Relevant to Ontario’s Illustration Maps Marked
as Exhibits K2, L1, L2, M2, N1, N2, O1, Supplementary Report, Exhibit 41 @8-29.



